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Foreword 


There is no topic in higher education today which captures the 
attention of the general public more than crime on campus. Indeed, 
everyone involved in higher education is deeply concerned with the 
issue. Campus police are especially concerned and are trying to cope 
as best they can. 

In today's litigious climate, it is imperative that those with respon¬ 
sibility for safety on campus know the basic legal parameters regard¬ 
ing crime on campus and that positive steps be taken in order to help 
eliminate the problem. The potential personal and institutional liability 
connected with this issue cannot be overstated. 

This publication sets forth the legal parameters concerning all 
aspects of crime on campus. The author gives a background and 
framework in which campus police, and those charged with address¬ 
ing this problem, can implement measures to deal with it. Specific sug¬ 
gestions and checklists are set forth which can greatly reduce the 
magnitude of the problem. This publication will be of great value to 
anyone concerned with an appropriate climate on campus. It will be 
of special interest to campus police and administrators charged with 
maintaining a crime-free campus. 


DDG 

DPY 

Series Editors 
February, 1989 
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Chapter I 

Crime and Violence: 
Paradoxes on Campus 


Crime and violence have burst forth promising to be major issues 
in campus life during the last decade of the Twentieth Century. 
Newspapers and television talk shows, spurred by several sensational 
campus murder cases, have given the topic widespread exposure as 
it has become obvious that America's campuses are not the bucolic 
sanctuaries they often appear. 

Campus crime is a classic paradox. On the one hand, campuses 
are handsome, neat, and welcoming places, open for the free exchange 
of ideas. On the other hand, statistics reveal, in many places cam¬ 
puses are the high-crime areas in their communities. 

The Uniform Crime Reports published by the Federal Bureau of 
Investigation have annually reported from 2,000 to 2,500 crimes of 
personal violence (homicide, forcible rape, forcible robbery, and ag¬ 
gravated assault) and in excess of 100,000 serious property crimes 
(burglary, larceny, and arson) on campuses in recent years. The FBI 
figures have come through voluntary reporting by officials at only 
about 15% of the nation's institutions of higher education. A larger 
survey of 698 campuses, (about one-fourth of the total number of in¬ 
stitutions of higher education in the country), conducted during 1988 
by USA Today tabulated 31 homicides, 1,874 armed robberies, 653 
rapes, 13,079 assaults, 22,170 burglaries and 144,717 thefts on cam¬ 
puses during the preceding year, 1 

Those totals are large, and provide cause for legitimate concern, 
but the cause for concern multiplies when it is recognized that those 
totals are only a small percentage of the total campus offenses. Both 
the UCR and USA Today totals were based upon voluntary self- 
reporting by a small percentage of colleges and universities. In addi¬ 
tion, studies reveal that in America only about one-half of all felonies 
are ever reported to police in the first place, and the percentage is much 
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lower with misdemeanors. Recent research has suggested that as few 
as one in ten campus rapes is ever reported. Lastly, there may be reason 
to suspect that some of the figures have been intentionally understated. 
Image-conscious campus administrators do not want their institutions 
known as dangerous places, and security chiefs do not want their 
departments to appear ineffective. 

Students clearly perceive the threat. A poll conducted for News¬ 
week magazine by the Gallup organization disclosed that 38% of 
American college and university students reported worrying about 
crime on or near their campuses either "a great deal" or "a fair amount." 
In the national survey, one-sixth reported having personally been crime 
victims while they were students. 2 Data for the survey were gathered 
in 508 face-to-face interviews on 100 campuses. 

The broadest nationwide survey of campus crime and violence 
was reported in two parts during 1987 and 1988 by the Center for 
the Study of Campus Violence at Towson State University. Towson 
student personnel administrators Dorothy Siegel, Jan Sherrill and 
Robert Cave obtained survey information from student affairs officers, 
campus security directors and residence directors at 764 institutions 
around the country. 

One fact with significance for campus security operations was 
repeatedly hammered home in the Towson survey responses: many 
campus offenses — even those that come to the attention of universi¬ 
ty administrators or employees — are never officially reported to cam¬ 
pus police. Overall, survey respondents felt that only one-third of cam¬ 
pus sexual assaults and 63 % of other physical assaults and vandalism 
were ever reported to campus police. Interestingly, across-the-board, 
campus police believed that a large percentage of offenses had been 
reported, while residence directors felt the number was significantly 
lower. Campus police felt that 96% of vandalism had been reported 
while residence directors believed that only 56% had been reported. 
Police felt that 37% of sexual assaults had been reported, while 
residence directors set the figure at 29%. Conversely, 64% of residence 
directors felt "date rape" had been a significant part of the sexual 
assaults which occurred on their campuses while only 47 % of the cam¬ 
pus police so reported. 

The Towson study reinforces the research conclusion that many 
significant offenses are never reported to police. Various factors con¬ 
tribute to this phenomenon, among them are: skepticism that the sys¬ 
tem can respond in a helpful way; unwillingness to devote time and 
energy to the police and disciplinary processes; fear of retaliation; a 
sense of camaraderie among students which discourages "tattling;" and 
a lack of awareness that a cognizable infraction has occurred. 

Comparing Campuses 

Three factors clearly correlate with a higher campus crime rate. 
They are: (1) location in or near a major metropolitan area; (2) loca- 
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tion of a decayed or "ghetto" area surrounding or adjoining the cam¬ 
pus; (3) a student body drawn from a higher crime rate population. 
Overall, in the United States the crime rate is about three times greater 
in metropolitan areas than in rural areas. Likewise, numbers of of¬ 
fenses are almost always greater when there is physical proximity to 
a decayed commercial or residential neighborhood. Lastly, since 
students perpetrate most crime on campus (probably over 90% of theft 
and about 50% of physical assaults, rapes and homicides) a student 
body from a lower crime-rate population should correlate to a lower 
campus crime rate. 

Several studies have found that, at some institutions, the cam¬ 
pus crime rate exceeds that of the surrounding community. This 
phenomenon is probably especially true where the community itself 
has a low crime rate; the greater density of people and easily-stolen 
goods on a college campus doubtlessly contribute to higher numbers 
of offenses. 

Comparing campus crime rates is difficult because of the many 
variable factors involved. One provocative study of 220 colleges and 
universities found that the average crime rates did not vary between 
urban and rural campuses. 3 The study used an analysis of variance 
framework to investigate patterns of relative safeness, and the authors 
concluded that the fact that many urban campus are "commuter" in¬ 
stitutions while rural campuses tend to be traditional residential in¬ 
stitutions created a trade-off factor which accounted for the lack of 
difference in overall crime rates. The study did find a somewhat higher 
offense rate for violent crimes at urban institutions. The interpreta¬ 
tion appears valid. Traditional residential colleges, where students live 
in dormitories 24-hours of the day for nine months of the year along 
with much stealable wealth in the form of computers, stereos, cameras, 
jewelry and cash, present far broader exposure to potential crime than 
commuter campuses where students drive in for classes only a few 
hours each week. 

CONSEQUENCES FOR THE INSTITUTION 

If campus crime and violence are ignored, the institution and its 
mission will likely be damaged in at least three significant ways. In¬ 
stitutional morale and public image can be expected to decline. Liability 
suits against the institution by crime victims may bring devastating 
injury to the institutional budget. Lastly, rampaging campus crime 
must be viewed as a massive educational failure. 

Morale and Image 

No one wants to live, work or study in a dangerous or crime- 
ridden setting. Increasingly, parents and students are investigating the 
safety, from a crime and violence standpoint, of institutions which 
they are considering for enrollment. A poor image for safety and secur- 
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ity is certain to affect a college or university's recruitment and reten¬ 
tion of students, faculty and other employees, and may also be ex¬ 
pected to have negative implications for fund-raising and 
appropriations. 

Following the brutal rape and murder of their daughter in a dor¬ 
mitory room at Lehigh University, Howard and Connie Clery began 
a nationwide campaign to alert students and their parents to the reality 
of campus crime and to make institutions accurately reveal their crime 
histories and security provisions. Their efforts resulted in the passage 
of a unique new law by the Pennsylvania legislature. Entitled the Col¬ 
lege and University Security Information Act, 4 it requires that all 
degree-granting institutions in Pennsylvania annually tabulate the 
criminal offenses on each campus and furnish these to the state police 
and to every prospective student and employee. 

The law further requires that the report describe the type and 
ftumber of security personnel utilized by the institution, the level of 
their training, the availability of campus housing and the security pro¬ 
vided for it, and any institutional policies regarding possession or use 
of alcohol and drugs. Policies for admission or employment of students 
or employees with criminal records also must be revealed. In public 
appearances the Clerys repeatedly asserted their belief that college ad¬ 
ministrators intentionally cover up information about campus crime 
risks to avoid adverse publicity. 

Damage Suit Liability 

Until recently, colleges were not liable to persons who happened 
to become the victims of crime on their campuses. In the early 1970s/ 
the California Supreme Court refused to impose liability on the Univer¬ 
sity of California at Santa Barbara in a suit brought on behalf of two 
young men who were beaten, one fatally, while sleeping overnight 
on a beach owned by the school. The assailants were never found. 
Despite some history of crime in the. area, the court applied the an¬ 
cient doctrine that the owner of real estate had a duty to warn only 
about physical dangers in the real estate itself, and that an owner was 
not liable for crimes committed on the property by third persons. 5 

Recent years have brought a' departure from that doctrine. Now, 
where a history of crime in the area has made it "foreseeable" that 
trouble might occur, colleges and universities have a duty both to take 
adequate security steps and to warn potential victims of the danger. 
A landmark decision in the field was Peterson v. San Francisco Com¬ 
munity College District, 6 in which the California Supreme Court held 
that Kathleen Peterson could maintain a damage suit against the col¬ 
lege for injuries received in an attempted rape in a perking lot because 
the college had been aware of previous assaults there but had given 
no warning. 
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Other jurisdictions are adopting a similar rule. New York's highest 
court has upheld a judgment against the State University of New York 
at Stony Brook stemming from a dormitory rape case in which the 
court likened the institution to a landlord. The failure to lock dor¬ 
mitory outer doors when there was a history of break-ins and thefts 
breached a duty to the student, the court said. An award to her of 
$400,000 ultimately was upheld. 7 

A similar decision based upon foreseeability was rendered by the 
Massachusetts Supreme Court in Mullins v. Pine Manor College . 8 
Unlike the California and New York foreseeability cases. Pine Manor 
College did not have a history of rampant crime; rather, the 
foreseeability was grounded in the proximity of the campus to a 
dangerous urban area. 

Lisa Mullins was awakened in her dormitory room in the early 
morning hours by a male intruder who placed a pillowcase over her 
head and marched her from her dormitory across the campus into a 
refectory building, then back outside, then into the refectory again 
where he raped her. He fled and was never identified. The whole 
episode lasted sixty to ninety minutes. 

The only criminal history on campus included a burglary in the 
dormitory one year before and a male intruder into the dormitory 
commons the previous night, but the campus was located near bus 
and subway lines which led directly to Boston. Evidence showed the 
dormitory locks could easily be opened with credit cards or knives, 
fence gates around the campus were not locked and the fences 
themselves could easily be scaled. Although two guards were on du¬ 
ty at night, there was no system to ensure the guards were perform¬ 
ing patrols — an important issue because the incident lasted so long 
without detection. The court left standing the jury's verdict of $175,000 
against the college's vice-president for operations and a $20,000 judg¬ 
ment against the college itself. 

Similar decisions have come from the Supreme Courts of Arizona 
and Florida. 9 Express or implied in these court decisions is recogni¬ 
tion that campus administrators have had little motivation to 
acknowledge crime by imposing conspicuous security measures or 
warning potential victims. 

Educational Opportunities 

America's colleges and universities mold the entire American socie¬ 
ty, because they train the people who will be the leaders of the socie¬ 
ty. For this reason, the response of institutions of higher education 
to the crime phenomenon is especially significant. Most campus crime 
is committed by students, and the response to this crime in the educa¬ 
tional setting can be expected to have long-term implications for the 
American society as a whole. 
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Because all experience is educative, if crime is ignored or con¬ 
doned, students receive the message that criminal activity is normal 
and acceptable. The phenomenon of campus crime provides institu¬ 
tions of higher learning an educational opportunity to teach respon¬ 
sible social conduct. Not only does campus crime present opportunities 
to explore the dignity and sanctity of the persons and property of 
others; it also provides an opportunity to demonstrate that anti-social 
conduct brings with it unpleasant penalties and consequences. 

OVERSIGHT: THE ADMINISTRATION'S RESPONSIBILITY 

While the campus police chief or security director should have 
broad authority to operate the department on a day-to-day basis, the 
ultimate responsibility for responding to the campus crime problem 
must lie at the highest levels of campus administration. Presidents and 
governing boards must assure that adequate data are being gathered 
and analyzed to provide an accurate picture of the institution's crime 
risk, and must also assure that the various institutional constituen¬ 
cies are cooperating in the accumulation of data and in a systemic 
response to crime. 

Many different campus departments, in addition to the police 
force, have important roles in dealing with campus crime. Student 
affairs and housing personnel will know of many offenses which never 
reach formal police incident reports. Additionally, they must respond 
to the crime threats — both in design, construction and alteration of 
residence halls and other campus buildings, and in the provision of 
resident advisors and other guards to meet security needs. The institu¬ 
tion's personnel office must adequately screen campus employees 
(especially security and housing personnel) to make certain they do 
not have criminal records or histories of violence. The campus counsel¬ 
ing center, while zealously guarding the privacy of its clients, can 
nonetheless furnish insightful information into types and numbers of 
offenses which never reach formal police reports. Physical plant ad¬ 
ministrators must be involved in altering or planning future landscap¬ 
ing, shrubbery, parking facilities, walkways, lighting, and alarm 
systems so that risks are brought to a minimum. Academic affairs per¬ 
sonnel also have a role; classes should not be scheduled in lonely, 
remote buildings at late hours or in places far from safe parking. 

"Turf" problems and jealousies are not unknown on college cam¬ 
puses, and these can easily hinder the development of a systemic cam¬ 
pus response to crime. Further, because of the clear division of respon¬ 
sibility between different campus departments and disciplines, it may 
be incorrectly assumed that a problem is being addressed by others. 
Thus, it is absolutely necessary that top-level administrative oversight 
be given to, and remain with, the campus crime problem. 

An excellent resource document concerning administrative respon¬ 
sibility in dealing with campus crime has been formulated by the 
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American Council on Education. 10 The document discusses the assign¬ 
ment of specific responsibilities, and charges campus administrators 
with insuring that the following security concerns receive attention: 

1. Security needs are taken into account in the design, maintenance, 
and operation of the institution's buildings, grounds, and equipment; 

2. students and other members of the institutional community are ade¬ 
quately informed about security risks and procedures; 

3. security personnel are adequately screened, trained, equipped, and 
supervised by the institution or its contractor; 

4. the number of security personnel utilized is adequate to perform 
the functions assigned to the department. If no security personnel 
are utilized, the campus should be made reasonably secure by other 
means; 

5. data regarding security incidents are collected and receive periodic 
administrative review. 

Violence and crime are, sadly, commonplace in American socie¬ 
ty and on America's campuses. The dimension of the problem is now 
widely appreciated but campus responses to crime and violence have 
only recently begun to take shape. The inclination of some campus 
administrators to hope that the problem is not really there, or that 
it will go away, is no longer reasonable or responsible. 

'l/SA Today, October 4, 1988, p. 1. 

2 Newsweek on Campus, February, 1986, p. 10. 

3 James Alan Fox and Daryl A. Heilman, "Location and Other Correlates of Campus 
Crime," 13 Journal of Criminal Justice 429 (1985). 

4 House Bill 1900, Session of 1987 (adopted 1988). 

5 Hayes v. State, 521 P. 2d 855 (Cal. 1974). 

6 685 P. 2d 1193 (Cal. 1984). 

’’Miller v. State of New York, 467 N.E, 2d 493 (N.Y. 1984); as to damages see 487 N.Y, 
2d 115 (1985). 

8 449 N.E, 2d 331 (Mass. 1983). 

’Michael Clay Smith, Coping With Crime on Campus (New York: ACE/Macmlllan, 1988), 
pp. 20-23. 

“"Achieving Reasonable Campus Security," Resource document No. 2 (Washington: 
American Council on Education, 1985). 
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Chapter II 

The Campus Beat: 
Authority and Jurisdiction 
of Campus Police 


Because of the legal and historical diversity of American institu¬ 
tions of higher learning, it is difficult to make generalizations about 
the authority and jurisdiction of campus security police. At some in¬ 
stitutions campus officers are little more than night watchmen, with 
no more legal authority than other private citizens. In other places 
they are "sworn" officers with full statewide police authority. One 
thing is certain: in order to avoid institutional and personal liability 
in damage suits, each campus officer — and the administrators who 
oversee the officer — must have a clear and precise understanding 
of the powers, duties, and responsibilities which apply at their 
institution. 

HISTORICAL DEVELOPMENT OF CAMPUS SECURITY 

During the last century, Yale University had a particularly bloody 
history of "town vs. gown" (so-called because students then still wore 
academic gowns) riots between students and townspeople from near¬ 
by New Haven. Probably this was a factor in the establishment of 
the first campus security department in the nation at Yale in 1894. 1 

Still, until the 1930s there was little or no need for policemen on 
most of America's college and university campuses. Student bodies 
were small, most students came from affluent upper-class families, and 
there was little easily-stealable wealth on campuses. Most matters in¬ 
volving student misbehavior were handled internally by the dean of 
students, who was the policeman, judge, and court of last resort. In¬ 
truders onto campus were easily recognized and thus rarely presented 
security problems. 

If colleges did employ security personnel, their chief functions 
usually were to patrol for fires, check boilers, lock doors, and even 
perform maintenance duties. Typically they were part of the physical 
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plant department. With the repeal of prohibition, the watchman-guard 
began to take on minor policing duties, and as automobiles became 
more commonplace in the 1950s, traffic control duties increased the 
need for policing functions. 2 

The modern era of campus police work actually began in the 
1960s, when the entire complexion of higher education in the United 
States was changed drastically by large increases in numbers of in¬ 
stitutions of higher education and the sizes of student bodies. This 
growth was the result of the increased need for credentialing and ad¬ 
vanced training of the modern world coupled with the so-called "baby 
boom" of children born in the post-World War II period. As the sizes 
of institutions grew, and the students came to more nearly represent 
a cross-section of the social and economic classes of the nation, the 
incidence of campus crime likewise increased. 

Two specific historical events — the civil rights movement and 
the Vietnam era protests — are especially significant because with them 
came, for the first time, widespread intentional law breaking and 
violence on the nation's campuses. Apart from a few isolated, sensa¬ 
tional cases, cases of campus crime had never before entered the courts. 
But by the late 1960s, thousands of criminal cases growing out of "sit- 
ins" and other sorts of student demonstrations in support of political 
ideology were in the criminal justice system. 

In 1968, for the first time in American legal history, a grand jury 
returned mass felony indictments against students as a result of cam¬ 
pus unrest. The indictments came following Student occupation of the 
administration building at San Fernando Valley State College, where 
the president and other personnel had been held captive for several 
hours. Twenty-three students were convicted on kidnapping and false 
imprisonment charges in Los Angeles County courts. In his guilty ver¬ 
dict, the presiding judge said "We dare not and will not sanction or 
tolerate the use of force, violence or other illegal acts to effect desired 
changes .... College campuses are not privileged sanctuaries where 
disruptive, violent, felonious acts go unpunished." 3 

Today, all the garden-varieties of crime from petty larceny to 
murder have found their way into America's campuses. Fraud and 
embezzlement in student loan programs, grants, and other research 
activities are common, and in the past few years, half a dozen univer¬ 
sity presidents or chancellors have been indicted for misdeeds rang¬ 
ing from use of public funds for personal purposes to illicit sexual 
dalliances with students. 

THE PROPER ROLE OF SECURITY: COPS OR WATCHMEN? 

In the present environment of campus crime and violence, what 
sort of creature should campus security be? Doubtlessly the old role 
of night watchman is an anachronism. New needs necessitate a new 
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posture and structure for campus security operations across the na¬ 
tion. What model is appropriate? A full police agency, modeled after 
a municipal police department, or a traffic control and security guard 
department, which leaves "real" police work to regular traditional law 
enforcement agencies? 

In practice, the issues become: should the unit be called "campus 
police," with a "chief" in command, or "campus security" with a "direc¬ 
tor" in charge? Should the agency be under the dean of students, which 
usually connotes a service orientation, or should it report directly to 
the institution's president or vice- president for business? Should cam¬ 
pus officers be armed? If so, with what? 

Because of the diversity of campuses across the country, it is dif¬ 
ficult to generalize about appropriate security structure. Nonetheless, 
at all but the smallest sorts of campuses today, the campus security 
structure should be a combination of conventional police and the prin¬ 
ciples of industrial security. 

The crime threat on campuses today is real, and requires that cam¬ 
pus officers be "real" police. They should be called police, and have 
the same training requirements, legal powers, and professional expec¬ 
tations as the best municipal police departments. In addition, grow¬ 
ing white-collar crime in campus life dictates that campus security 
operations include a skilled and sophisticated detective force. A crime 
is a crime wherever it occurs, and students should learn that criminal 
conduct brings penalties and consequences. 

Industrial Security Concerns 

Campus security differs from regular, traditional police work in 
one basic respect. While traditional police departments do exist to pro¬ 
tect their communities, they do so almost exclusively through enforce¬ 
ment of the criminal laws, arresting offenders and processing them 
through the criminal justice system. Campus security agencies must 
do this as well, but on the other hand, should equally focus on pro¬ 
tective and loss-prevention activities. 

Traditional police primarily respond after a crime has occurred, 
and protect through deterrent effect. Usually regular police agencies 
have huge areas and numbers to service, and prophylactic preventive 
measures are largely impossible. On the other hand, with campus polic¬ 
ing the area serviced is limited, and the institution has some control 
over its students and employees. In this setting, prevention and pro¬ 
tection are realistic goals. At the bottom line, campus security's reason 
for existence is to prevent crime before it occurs and injures institu¬ 
tional mission. 

Industrial security is a subspecialty area in the field of private 
security, with its own texts, periodical literature, and professional 
organizations. It is used by the largest corporations, defense contrac- 


11 




tors, banking systems, and other institutions which need to insure a 
stable, safe, and secure environment in which to carry on operations. 
Particular concerns of the field are building and perimeter protection, 
intrusion and access controls, surveillance systems, prevention of 
embezzlement, vandalism and pilferage, accident prevention, and 
emergency and disaster planning. The field of industrial security utilizes 
state-of-the-art electronic equipment and sophisticated investigative 
techniques. 

These concerns should be fundamental concerns of campus polic¬ 
ing. The effective campus police agency must appropriate the prin¬ 
ciples and techniques of industrial security and combine them with 
conventional police skills to achieve its mission: a stable and predic¬ 
table campus environment. 

FACTORS AFFECTING JURISDICTION 

The extent of police authority held by campus officers is impor¬ 
tant in several respects. First, full "sworn" police officers usually pro¬ 
ject a more authoritative image which can be expected to enhance their 
order-maintenance duties. In addition, "sworn" officers will enjoy more 
protection from damage suits under the doctrine of police "qualified 
immunity." On the other side of the coin, more stringent rules regar¬ 
ding arrests and searches apply to police officers than to private 
citizens. 

Factors which affect the jurisdiction of campus police include, 
typically, whether the institution is public or private, institutional size, 
and whether other regular police agencies have jurisdiction on the cam¬ 
pus. In any event, no person has police authority unless it is specifically 
granted by a statute passed by the legislature of the state in which 
the institution is located. Some statutes apply only to security per¬ 
sonnel at public institutions, while others apply at both public and 
private. Some grant campus officers the status of a deputy sheriff or 
constable, while others give them the authority of a municipal officer. 
In most cases the authority is specifically limited to the boundaries 
of the campus itself. 

However, when state statutes relating to higher education grant 
full peace officer status to campus security officers, they will be valid 
police within their jurisdictions. Interference with the execution of their 
official duties will constitute obstructing justice Or resisting arrest. Thus, 
when a security officer at the State University of New York at Buf¬ 
falo confronted a trespasser in a dormitory and placed him under ar¬ 
rest, the man was properly convicted of resisting arrest and escape 
when he fled from the security officer. Even though the general laws 
of New York relating to police officers made no mention of campus 
security officers, the campus officer held full power, a New York Court 
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held, because the Education Law of New York did designate special 
policemen for the state universities as peace officers. 4 

In one state where the statute granted county-wide jurisdiction 
to campus officers for matters "required for the protection of univer¬ 
sity properties and interests, and its students and personnel. . the 
courts interpreted the statute's grant of power liberally and upheld 
an arrest for apparent drunken driving near the campus. The case, 
People v. Doherty , 5 arose after an officer at Southern Illinois Univer¬ 
sity saw a driver (apparently not a student) drive over a curb and ac¬ 
celerate rapidly on a street near, but not on, the university campus, 
The officer pursued the motorist and arrested him at his trailer. The 
court of appeals said the Illinois statute gave regular police powers 
to campus officers "in the vicinity of" the campus. 

Nonetheless, in most cases, the courts have not been willing to 
extend statutory grants of campus police power to off-campus mat¬ 
ters, except in clear cases of fresh pursuit (discussed later in this 
chapter). Accordingly, when a campus officer at Lamar University 
in Texas was validly off-campus to arrest several suspects in a cam¬ 
pus burglary, the Texas Court of Criminal Appeals held that his 
jurisdiction would not extend to other off- campus matters. The situa¬ 
tion arose because, under Texas law, the officer had power to act off- 
campus on matters directly related to campus business. 

After making the arrest in question, and while still off the cam¬ 
pus, the officer directed a motorist to move his car because it was block¬ 
ing traffic. The man refused. An altercation resulted and the man 
sprayed mace in the campus officer's eyes. The man was convicted 
under a special law prohibiting assault on a peace officer and was given 
a ten year prison sentence with probation. The appeals court revers¬ 
ed on the basis that the officer's authority had extended off-campus 
only to the arrest of the burglary suspects, but not to the unrelated 
traffic problem. Thus, when the altercation took place, the officer had 
no official capacity, and the specific conviction of assaulting a peace 
officer could not stand. 6 

Similar rulings have come in two Utah cases. When a campus 
security officer at Weber College was driving on a city street several 
blocks from the campus, he saw a motorcyclist acting in a manner 
which he thought suspicious, He signaled him to stop. The motor¬ 
cyclist sped away, and the officer, using flashing lights and siren, chased 
him several blocks and apprehended him in a driveway. The officer 
said he had only a "suspicion," that the motorcyclist might have been 
going to the campus for some unspecified purpose, presumably to steal. 
The officer noted that there had been some vandalism at the campus 
Events Center. The officer had no probable cause to suspect that the 
motorcyclist had committed any criminal offense. 
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The security officer brought charges of evading a police officer 
against the motorcyclist, and he was convicted. On appeal, the 
Supreme Court of Utah reversed the conviction, declaring that the 
Utah statutory grant of peace officer status to campus security officers 
for “acts occurring on the property" of the institution or “when re¬ 
quired for protection of its interests, property, students, or employees," 
did not extend to off-campus matters involving a mere suspicion. Thus, 
the court held the officer had no right to stop the motorcyclist and 
the conviction for evading a police officer had to be overturned. 7 

Similarly, when an officer at the University of Utah was patroll¬ 
ing an off-campus area where some students parked their automobiles, 
the Supreme Court of Utah held that the officer was not engaged in 
performance of an official duty. The case began when the patrolling 
officer observed a minor in the parking area and began to question 
him. Witnesses gave different versions of what transpired, but an alter¬ 
cation resulted and the defendant eventually was charged with obstruc¬ 
ting a public officer in the performance of his duty on the basis that 
he had prevented the officer from arresting another person. Even 
though state law empowered campus officers to act off-campus to pro¬ 
tect the “interests" of the university in off-campus locations, the court 
held that, without probable cause that some criminal offense directly 
involving the university itself had occurred, the claim of jurisdiction 
was too far-reaching. The court said the officer had no authority to 
question the suspect, and the man who was convicted for interfering 
with the attempted arrest of the suspect had to be reversed. 8 

OVERLAP WITH OTHER LAW ENFORCEMENT AGENCIES 

If a college campus lies within municipal boundaries, local police 
may have jurisdiction there. On the other hand, in some states the 
grounds of state-operated institutions are held to be exempt from all 
municipal authority and regulation, even though they sit within the 
geographical area of a municipality, because municipalities are 
creatures of the state government. 9 Unlike municipalities, counties are 
part of the state itself, and not subordinate political subdivisions, and 
therefore the sheriff's department usually will have full jurisdiction, 
for state offenses, within the campus. Likewise, for federal offenses, 
the various federal investigative agencies will have on-campus 
jurisdiction. 

The circumstances under which non-campus police agencies may 
and will enter the campus are important to every institution. Outside 
officers may provide needed assistance with police matters, or they 
may bring an unwelcome intrusion into campus affairs. The working 
relationships between campus security and other police agencies usually 
are established by understandings, sometimes written, between the 
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administration of colleges or universities and the mayors, chiefs of 
police, or sheriffs of the jurisdictions involved. 

In some instances, local police departments or sheriffs have 
deputized campus security guards who do not have independent police 
status, thus conferring formal peace officer status upon them. While 
this may be an effective solution for some small institutions, it moves 
the locus of control of the officers off the campus. This is not usually 
seen as a desirable posture for effective campus security work, with 
its specialized concerns and sensitivities. At the same time, many 
municipalities and sheriffs would be reluctant to deputize campus of¬ 
ficers, because the municipality or sheriff that did so would be taking 
on full legal liability for actions of the deputized officers, just as if 
they were regular employees. In many cases, the bonding companies 
and liability insurance carriers of municipalities and sheriffs would 
not allow them to extend deputized or officer status to indirect 
employees such as campus security officers. 

FRESH PURSUIT AND ASSISTING OTHER AGENCIES 

The doctrine of "fresh pursuit" (sometimes called "hot pursuit") 
is an ancient legal doctrine that empowers a peace officer to continue 
the direct pursuit of a fleeing criminal out of the officer's jurisdiction 
in order to effect an arrest of the offender. The doctrine is specifically 
limited to an actual chase, and does not apply to situations in which 
an officer simply leaves his own jurisdiction in an attempt to find an 
offender elsewhere. 

Under common law an officer could pursue an offender into 
another jurisdiction, but only for felonies. Statutes in some places have 
extended the doctrine to misdemeanors as well, or have limited the 
authority in other ways. When a Pennsylvania State University cam¬ 
pus police officer observed a motorist make an improper turn on a 
campus street, the officer properly pursued the motorist onto an ad¬ 
joining avenue off the campus. Although Pennsylvania statutes limited 
the officer's jurisdiction to the campus, another statute empowered 
any police officer to arrest in another jurisdiction for an offense in 
the officer's jurisdiction"if the officer continues in pursuit of such person 
after commission of the offense." Thus, the vehicle stop was valid and 
evidence thereby obtained of the motorist's intoxication was proper¬ 
ly used in a prosecution for driving under the influence of alcohol . 10 

In order for the doctrine of fresh pursuit to apply, the pursuit 
must be fresh, immediate and continuous, but the continuity is not 
broken by the mere fact that the officer may temporarily lose sight 
of the fugitive . 11 On the other hand, the doctrine clearly will not app¬ 
ly to the tracing down of a suspect days after he has left the 
jurisdiction . 12 The doctrine cannot be applied to misdemeanor arrests 


15 



unless state statutes specifically so provide, and all relevant provisions 
of the state law must be strictly followed. 

Attempts to stretch the doctrine to justify police activities out¬ 
side of an officer's own jurisdiction should be avoided. Not only may 
there be a possibility of charges of impersonating a police officer or 
carrying a weapon without a license, but evidence obtained as a result 
of improper arrests may be thrown out. Even more importantly, the 
officer may not be entitled to the defense of police qualified immuni¬ 
ty in the event of a suit against the officer growing out of some allegedly 
wrongful act in the other jurisdiction. 

Similar issues arise in situations where a campus officer is called 
upon to aid other law enforcement agencies outside an officer's own 
jurisdiction. Occasionally, police agencies in adjoining jurisdictions 
request assistance from campus officers in a chase, arrest, or other 
incident in a nearby off-campus location. Unless specifically em¬ 
powered to act in such situations, campus officers whose jurisdiction 
is limited to the campus will have no formal authority as a peace of¬ 
ficer under such circumstances. Because such requests for assistance 
commonly involve automobile chases or confrontations in which 
violence may be expected to occur, the liability risks are high. Both 
the officer and the employing institution are opened to the possibility 
of huge damage suits without the defenses that would be present were 
the officer within his or her own jurisdiction. 

OVERSIGHT CONCERNS: 

PROPER TRAINING AND POLICIES 

Campus police officers who act beyond the legal limits of their 
jurisdiction subject themselves and their employing institutions to large 
risks of liability in civil damage suits. Those charged with oversight 
of campus officers should make certain that officers are thoroughly 
trained in the limits of their jurisdiction, and that written regulations 
are in effect which clearly prescribe departmental policies concerning 
hot pursuit, off-campus action, and assistance to other police agen¬ 
cies. Every officer should be furnished a copy of these policies, and 
should sign a receipt for it which can be permanently preserved in 
personnel records. In some recent cases, officers who have been sued 
personally by injured parties have filed cross-suits against their own 
supervisors and employing institutions because they had not been train¬ 
ed and instructed in the proper limits of their jurisdiction and authority. 
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Chapter III 


Campus Arrests and 
Criminal Court Procedures 


Freedom is America's watchword. Americans value their privacy 
and freedom to come and go as they please above nearly all else. For 
this reason, the law strictly limits the power of the government to 
deprive .citizens of their liberty or to intrude into their private lives. 

When police go too far and take away a citizen's liberty unjust¬ 
ly, or barge in without justification and search a person's body, home, 
or effects, the law provides strong remedies. First, the officer and his 
or her employing agency will be subject to a damage suit by the in¬ 
jured party. Not only may the employer be liable; the individual police 
officer may have to pay a large dollar judgment out of his or her own 
pocket. Secondly, in order to discourage police misconduct, American 
courts follow the "Exclusionary Rule," which holds that confessions 
taken or evidence found while a citizen was the subject of an illegal 
arrest or search cannot be used as a part of the prosecution's evidence 
against the citizen in a criminal trial. 

Police Discretion 

Police are the front line of law enforcement, followed by the pros¬ 
ecuting attorneys. Both have considerable discretion as to law enforce¬ 
ment, and the exercise of this discretion often is affected by public 
opinion. So-called "police discretion" is the ability of the police of¬ 
ficer to "look the other way;" to decline to file a charge, or to bring 
it for a lesser offense. It is unwritten, and has no sanction in law what¬ 
soever, but it is used thousands of times each day across our land. 
At the bottom line, the only real check on police discretion is for the 
police and the public to share common values. Prosecuting attorneys, 
on the other hand, do have formal legal authority to decline to pros¬ 
ecute under "prosecutorial discretion," although a judge may sometimes 
override a prosecutor's decision to dismiss charges. 
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ARRESTS 

In the classic legal sense, an arrest occurs whenever a citizen is 
deprived of his or her liberty—freedom to leave—even for a moment. 
However, the courts have built some leeway into the doctrine of ar¬ 
rest in order to allow for reasonable, brief detention of persons for 
a legitimate investigative reason. Accordingly, many court cases have 
held that stopping a motor vehicle to issue a traffic offense citation 
does not constitute true arrest, and, the U. S. Supreme Court has held, 
where an experienced police officer sees persons acting suspiciously 
and the officer reasonably believes that a serious crime may be about 
to occur, he can "stop and frisk" them without committing an illegal 
arrest. 1 

In one recent case, a federal court of appeals held that, under ex¬ 
treme circumstances, police might detain an automobile driver at the 
roadside for as long as half-an-hour as a legitimate investigative deten¬ 
tion without it constituting a true arrest. 2 The courts have repeatedly 
declared that there is no "bright-line" rule that determines when a deten¬ 
tion turns into an arrest. Numerous cases, however, have indicated 
that the line is crossed to arrest when a Suspect is transported to a 
police station or is detained for an unreasonable length of time without 
justifying circumstances. 

When An Arrest Can Be Made 

American law generally permits a law enforcement officer to make 
an arrest of a citizen only in specific circumstances. They are: (1) where 
an arrest warrant has been issued by a judge after a showing by the 
police of "probable cause"—that is, that a crime probably was com¬ 
mitted and the suspect probably committed it; (2) without a warrant, 
where the arresting officer has "probable cause" to believe that a felony 
has been committed and the suspect committed it; (3) without a war¬ 
rant, where the suspect commits a misdemeanor in the personal 
presence of the officer. 

What constitutes a felony or misdemeanor, such as to justify an 
arrest and the imposition of criminal charges? In other words, what 
is a crime? Every crime has constituent "elements," all of which must 
be present to amount to commission of the offense. Among the 
elements are a specified physical act or acts (the actus reus), and the 
criminal intent (mens rea). The elements of offenses are, in most campus 
cases, specified by the state criminal code. An arrest should never be 
made, or charges filed, unless the officer has some proof, either direct 
or circumstantial, of all of the constituent elements of the offense. 

It is important to note that a crime is not merely a physical act. 
Most crimes require some proof tending to show criminal intent on 
the part of the defendant, and that he or she performed the prohibited 
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act either “knowingly" or "willfully." While one person can perhaps 
never absolutely prove what intent was in another person's mind, it 
is sufficient if there is evidence which allows an inference of criminal 
intent to be drawn from it. 

When an invalid arrest has been made, all evidence obtained as 
a result of it will be barred from use against the defendant in a trial 
(unless it can be shown that it would "inevitably" have been discovered 
through some other, lawful means). Accordingly, the greatest source 
of problems concerning the validity of arrests comes in cases involv¬ 
ing warrantless arrests based upon the officer's "probable cause." 

Normally, the probable cause should result from trustworthy in¬ 
formation which is within the officer's personal knowledge. However, 
in some limited circumstances, probable cause can arise through in¬ 
formation furnished by second-hand sources, such as from an infor¬ 
mant, but only where that information is "reasonably corroborated 
by other matters within the officer's knowledge." 3 That corrobora¬ 
tion may come from other facts known personally to the officer, or 
because the informant has an established history of reliability in earlier 
matters. 

The Supreme Court's leading case on the use of informants as 
the basis for an arrest is Draper v. l/.S. 4 In that case, an informant 
told police the defendant was selling drugs and that he had gone to 
Chicago to obtain a new supply. He described the clothes he would 
be wearing and the tan bag he would be carrying, and said he would 
"walk real fast." Officers observed just such a suspect and arrested 
him without a warrant, on the basis that they had probable cause to 
believe a felony had been committed. In the search incident to the ar¬ 
rest, the drugs were found. The Supreme Court said the informant's 
tip, coupled with the corroboration from the officers' own observa¬ 
tion of the suspect, was sufficient probable cause for arrest. 

Civil Liability For Improper Arrest 

Anyone, whether a police officer or a private citizen, who deprives 
another citizen of his or her liberty without a lawful and valid arrest 
commits the offense of false imprisonment. This is a crime in itself, 
and the person committing a false imprisonment can be fined or jail¬ 
ed. In addition, false imprisonment is a "tort," that is, a civil wrong 
for which the injured party may bring a private suit for damages against 
the wrongdoer. Both the individual police officer and the officer's 
employing agency may be liable in money damages to someone who 
is falsely imprisoned. 

Confessions 

The law of arrest has implications for the taking of confessions 
from a suspect which may later be used against the person in a criminal 
trial. Limitations on the use of confessions come from the fifth amend- 


21 



ment to the Constitution of the United States which provides that no 
person "shall be compelled in any criminal case to be a witness against 
himself." Thus, the rules against use of confessions apply only to for¬ 
mal criminal court trials and not to campus disciplinary proceedings 
because they are civil, not criminal, in nature. 

Coerced confessions have never been legal. "The rack and tor¬ 
ture chamber may not be substituted for the witness stand," the U. 
S. Supreme Court said in 1936. 5 Nonetheless, tough—and sometimes 
brutal—police interrogation techniques had been developed to the point 
that a confession could be obtained in almost any circumstance where 
police wanted it. Recognition of this led to the U. S. Supreme Court's 
landmark 1966 decision, Miranda v. Arizona. 6 The decision was in¬ 
tended to reassert the principle that the prosecution's case should nor¬ 
mally be made by independent evidence against an accused, not ad¬ 
missions forced from the suspect's own lips. 

Essentially, the Miranda decision holds that before any confes¬ 
sion is taken from a person in custody, he or she must be advised of 
the right to silence, the right to a lawyer (free, if the person is indigent), 
the possibility that any statement given may be used against him or 
her, and the right to terminate questioning at any time. Unless these 
rights were understood before questioning, a confession taking dur¬ 
ing questioning usually cannot be used as evidence against the con¬ 
fessor in a criminal case. Again, however, the Miranda rule applies 
only to criminal court proceedings, not to campus disciplinary pro¬ 
ceedings. 

A close look at the Miranda holding reveals that its applicability 
is quite limited. It applies only to "custodial interrogation"—that is, 
actual interrogation made while a defendant is under a lawful arrest. 
Thus, when two policemen who were transporting a murder suspect 
carried on a conversation about the case between themselves which 
did not involve the suspect, and the suspect joined in to volunteer where 
the shotgun used in the murder was hidden, the U. S. Supreme Court 
ruled that the confession could be used in the trial, even though Miran¬ 
da warnings had not been given, because the setting was not one of 
actual interrogation. 7 

Also, because Miranda applies only to interrogation that occurs 
when someone is in lawful custody—that is, under arrest—it has no 
applicability if an arrest has not occurred. Thus, it does not apply 
to mere investigatory questioning when the "accusatory stage" has not 
been reached. Likewise, it does not apply at all to confessions heard 
by private citizens, both because they have no arrest authority and 
because the limitations of the Bill of Rights are limits on governmen¬ 
tal action, not action by private persons. Some courts have held that 
private security guards and even state welfare investigators, because 
they had no arrest powers, are not governed by Miranda , 8 An analogy 
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can readily be drawn here to security officers on some campuses who 
have no police powers and function only as watchmen. Because they 
would have no ability to conduct true custodial interrogation, the 
Miranda rule likely would not apply to statements taken by them, 
so long as there was no overt coercion. 

The privilege against self-incrimination applies only to testimony 
against oneself . 9 Thus, a suspect can be required to give fingerprints, 
voiceprints, samples of blood, breath, and handwriting, to be 
photographed, and even to stand in a lineup and speak certain words. 
Likewise, documents and records kept by a person—even a person's 
income tax return—are not protected by the Fifth Amendment, because 
they are not basically "testimonial" in nature . 10 

Citizens' Arrests 

The old common law rule that any citizen may make an arrest 
for a crime committed in his or her presence has been carried down 
into American law, although the precise details of it may vary from 
state-to-state. In some circumstances it has been used to justify ar¬ 
rests by law enforcement personnel acting outside of their own jurisdic¬ 
tions, or by security guards who do not have lawful police powers. 
The chief problem with reliance upon this doctrine is that when a per¬ 
son makes a citizen's arrest, he is clearly not acting as a public officer 
and thus is not entitled to police "qualified immunity" from various 
kinds of lawsuits against him for alleged excessive use of force, false 
imprisonment or violation of a citizen's civil rights. 

Also, there may be problems using evidence seized as the fruit 
of a citizen's arrest. Construing California statutes, the California 
Supreme Court ruled in People v. Zelinski 11 that when private securi¬ 
ty guards relied upon citizen's arrest powers to arrest a shoplifting 
suspect, they had no power to search the suspect's person. Accordingly, 
illegal drugs taken from the suspect's brassiere were held inadmissi¬ 
ble in her trial. While the guards did have citizen's arrest powers, the 
Court said, they had no automatic authority to go further and make 
a search of her person incident to the arrest. "[Pjrivate citizens are 
not and should not be permitted to take property from other private 
citizens," the Court declared; the proper procedure, the court suggested, 
would have been to detain the suspect and call regular police. The 
court noted the vast expansion of the private security industry in re¬ 
cent years, and concluded that "illegal conduct of privately employed 
security personnel poses a threat to privacy rights of Californians . . .." 

The decision begs one question: would a regular police officer 
called to the scene have been able to make an arrest or search? Pro¬ 
bably not, under the law of most states, because shoplifting is not a 
felony and no misdemeanor would have been committed in the of¬ 
ficer's presence. Probably the better procedure would have been for 
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the guard and police to accompany the arrestee to the jail, where an 
inventory search could have been made, or to take the suspect before 
a judge, where a warrant could have been issued and a valid search 
made incident to arrest on the warrant. Better yet, of course, would 
be for the suspect to voluntarily consent to a search. The Zelinski case 
points up the problems inherent in use of guards without police train¬ 
ing or authority. 

CRIMINAL COURT PROCEEDINGS 

Formal criminal court proceedings begin either with the issuance 
of an arrest warrant by a judge or an indictment by a grand jury. In 
some states, charges may also be begun through the filing of an "in¬ 
formation" by the prosecuting attorney. Most begin through the war¬ 
rant or information processes, usually after the police already have 
arrested a suspect. Charges normally originate with a grand jury on¬ 
ly in complex (often "white-collar") crimes where the grand jury has 
been sitting as an investigative body. 

After the arrest, the accused is entitled to a prompt hearing before 
a judge for the setting of bail, and an arraignment at which a plea 
is entered. Before entering a plea, the accused is entitled to a lawyer 
(free, if he or she in indigent). After that, the procedure varies con¬ 
siderably depending upon whether the charge is a felony or a misde¬ 
meanor, and whether the jurisdiction is one in which there is a con¬ 
stitutional right to be indicted by a grand jury before being put on 
trial for a felony. 

If the charge is a misdemeanor, the case usually is set for trial 
following the arraignment, If it is a felony, and it did not originate 
through a grand jury indictment, a preliminary hearing follows at 
which the prosecution must convince a judge that there is probable 
cause to believe that the crime was committed and that the defendant 
committed it. If probable cause is not shown, the charges are drop¬ 
ped and the accused is released. If the judge finds that probable cause 
exists, the defendant is bound over for trial or to the next session of 
the grand jury (in those jurisdictions where a right to grand jury in¬ 
dictment exists). Grand jury indictment can be waived, and in some 
localities this commonly occurs. 

The preliminary hearing to determine probable cause is an im¬ 
portant part of the procedure for the defense, because it provides a 
chance to "discover" what the state's evidence will be. The rules of 
evidence are relaxed at preliminary hearings; hearsay evidence usual¬ 
ly maybe received, and often only the investigating officer will testify. 
Defendants, on the other hand, usually attempt to turn the preliminary 
hearing into a trial of sorts so that they may have an extensive look 
at the nature and extent of the prosecution's evidence. 
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If an accused felon is bound over to the grand jury, that body 
of citizens must decide, at its next session, whether to indict or drop 
the charges. The grand jury is an ancient protection for the citizen 
against the massive power of government, and traces its "sifting" 
authority over government prosecutions all the way back to ancient 
England's Magna Carta. 

Rules of evidence are relaxed in grand juries; they may base their 
indictments upon hearsay and even evidence that was illegally obtained 
and that cannot be used at the actual trial. Typically, the investigating 
officer is the state's only witness. Grand jury proceedings are secret, 
and an accused cannot be present while the grand jury hears evidence. 
In recent years, some so-called white-collar crime defendants have 
elected to appear as a witness before a grand jury that they know is 
considering charges against them, in hopes they can justify their ac¬ 
tions and dissuade the grand jury from indicting them. Before appear¬ 
ing, however, defendants must waive their rights to immunity and 
against self-incrimination, as the law in some circumstances grants im¬ 
munity from prosecution to people who have been required to testify 
before a grand jury. 

Entry of a Plea 

A guilty plea may be entered at any stage of the proceedings, in 
which event the matter will proceed directly to the sentencing. A defen¬ 
dant also may enter a plea of nolo contendere —meaning "no con¬ 
test"—if the judge is willing to accept it. Some jurisdictions limit nolo 
contendere pleas to misdemeanors. The effect of such a plea is that 
the defendant is treated in all respects as guilty in the case, and punish¬ 
ment is assigned accordingly, but the plea may not be used against 
the person as an admission of guilt in any other legal proceeding. 
Sometimes this may be advantageous if a person is simultaneously 
facing criminal charges and a civil damage suit arising out of the same 
event, or where a defendant simply hopes to "save face." Doubtlessly 
the world's most famous nolo contendere plea was the one entered 
by Vice-President Agnew to public corruption charges as a part of 
the plea bargain in which he also resigned his high office. 

Pretrial Motions and Discovery 
After a criminal case is set for trial the next step is what the lawyers 
call "discovery," in which each side tries to learn the extent of the other 
side's evidence and theory of the case. An accused is entitled to discover 
most of the details of the government's case against him or her, with 
the exception of the identity of some secret informants, and the pro¬ 
secuting attorney's "work product" of legal research. Further, the 
government is absolutely bound to reveal any evidence that might tend 
to show the innocence of the defendant, 12 
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Chiefly because of the constitutional right against self-incrimina¬ 
tion, the defendant is not required to reveal all of his or her case to 
the prosecution. However, the defense must reveal the identity of the 
witnesses it will call at trial, and give advance notice if it will claim 
either an insanity defense or an alibi—using "alibi" witnesses to show 
the defendant could not be guilty because he or she was somewhere 
else when the offense occurred. 

The final phase of the case, prior to trial, is the attempt by the 
defense to limit the evidence that can be used at the trial. If a confes¬ 
sion was improperly taken, or evidence illegally seized, the defense 
will file a motion to Suppress Evidence. The judge will have to rule 
on the motion before the trial, so there will be no chance the jury will 
hear anything about it if it is held to be inadmissible. If either side 
suspects that irrelevant matters may be brought up at trial by the other 
side, a motion in limine may be made to obtain a pretrial ruling on 
the issue. 

Bail Bonds 

Most defendants remain free on bail while awaiting trial. After 
all, an arrest warrant or indictment is merely an accusation, and the 
accused is presumed innocent until proven guilty. Therefore, a defen¬ 
dant is entitled to liberty on bail until the actual trial, except in rare 
circumstances where the crime was especially serious, proof of guilt 
is strong, and there is reason to believe the defendant might flee or 
harm someone if left free. The sole purpose of bail is to ensure that 
the defendant returns for trial, and most state constitutions as well 
as the federal Constitution prohibit "excessive" bail—that is, a higher 
sum than is necessary only to ensure the defendant's return. 

Bail is usually provided by sureties—persons who will pay the 
forfeited bail if the accused does not. Family or friends may pledge 
their homes or other security to pay the forfeit if the defendant does 
not appear for trial. More often, however, a bail bond is purchased 
from a professional bondsman. For a fee, the bondsman posts a bond 
that will cover the bail forfeiture if the defendant does not return as 
required. Bondsmen sometimes use unsavory, strong-arm methods to 
assure that their clients return when required. Although the constitu¬ 
tional right to bail is lost once a defendant is convicted on trial, most 
jurisdictions also provide for release on bail pending an appeal, if the 
defendant is likely to return and does not pose a danger to the 
community. 

Right to an Attorney 

The right to counsel is fundamental in criminal cases, but not ab¬ 
solute. An accused has a federal constitutional right to counsel only 
if he or she may be deprived of liberty as a result of the charge. Thus, 
in cases wherein the prosecution agrees that a defendant will only be 
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fined—even though the charge carried the possibility of a jail term— 
the right to counsel does not apply. Even in cases which clearly carry 
a possibility of confinement, questions remain as to when the right 
to counsel attaches. The court have said that an accused is entitled 
to counsel when proceedings reach a "critical stage"—that is, a "trial¬ 
like confrontation" where the defendant will be prejudiced by the ab¬ 
sence of counsel . 13 Still, that point in time is not always clear. If a 
defendant is entitled to counsel but cannot afford to hire a lawyer, 
the state must furnish counsel without charge. 

It is to be remembered that the right to counsel applies only in 
criminal or juvenile court proceedings, but not to campus disciplinary 
proceedings, because they offer no jeopardy to liberty. Campus 
disciplinary tribunals can only expel or probate a student or limit his 
or her campus activities; they have no power to send anyone to jail. 

The Criminal Trial 

A criminal defendant can either be tried by a jury or by a judge 
alone in what is called a "bench trial." In a jury trial, the jury con¬ 
cludes what the pertinent facts were in the case, while the judge presides 
over the trial, decides what evidence should be heard by the jury, and 
ultimately instructs the jury as to what law is applicable and should 
be utilized in their deliberations on guilt or innocence. 

In most jurisdictions, it is the defendant who decides whether to 
be tried by a jury or a judge alone. Usually the prosecution prefers 
for a case to be heard by a judge without a jury on the theory that 
judges will be less likely to be swayed by courtroom histrionics. Also, 
it may be thought easier for the prosecutor to convince one person 
of the defendant's guilt; a jury's verdict of guilt must be unanimous. 
On the other hand, some defendants prefer to go before a learned and 
experienced judge who may be less subject to community prejudice 
against an accused criminal, and more likely to make a fair decision 
based strictly upon the evidence presented in the trial. 

If a jury is used, its members will be selected through the voir 
dire process, in which the judge and attorneys for both sides review 
known facts about the jurors, and question them, in hopes of uncover¬ 
ing prejudices or personal interests in the outcome of the case. While 
the theoretical purpose of the voir dire is to pick as fair and impartial 
a jury as possible, what both sides actually attempt to do is to eliminate 
jurors who will be less favorable to their own respective positions and 
theories of the case. Usually, the prosecution will want conservative, 
hard-working middle class jurors, while the defense will want liberal, 
lower-class citizens who may empathize with the defendant, feel op¬ 
pressed by the established system, or, from their own experience, feel 
distrust of the police. The judge will dismiss biased or clearly partial 
jurors for "cause" and counsel for each side also will be entitled to 
exercise several "peremptory" challenges which excuse jurors without 
assigning a specific reason. 
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Counsel for both sides begin the case by making an opening state¬ 
ment, outlining what each side expects to prove during the trial. The 
prosecution then calls its witnesses, followed by the presentation of 
the witnesses for the defense. Both sides have the right to compel the 
presence of witnesses through the use of a subpoena. A witness who 
fails to answer a subpoena, or who refuses to answer questions, may 
be jailed for contempt of court. 

After all the relevant evidence has been presented, the attorneys 
for both sides make a closing argument, or "summation," in which 
they discuss the evidence and interpret their respective theories of the 
case. The judge will then "charge" the jury, instructing the jury 
members in the law that is applicable to the case before them (in some 
jurisdictions, the charge is given prior to closing argument). 

Among the legal principles included in the charge to the jury will 
be an instruction that the defendant is presumed to be innocent and 
that he wears a "cloak of innocence" throughout his entire trial until 
the jury concludes that the prosecution has proven him guilty beyond 
any reasonable doubt. A defendant never must prove his innocence; 
the burden of proof is always upon the prosecution to prove guilt. 
An accused person does not have to take the witness stand on his or 
her own behalf, and no inference of guilt may be drawn from the fact 
that the accused did not testify. In fact, the judge and prosecuting at¬ 
torney are prohibited from commenting to the jury about the failure 
of the defendant to testify . 14 

Finally, the jurors retire to privately arrive at a decision of guilt 
or innocence. If the verdict is innocent, the defendant is immediately 
set free and is immune, under the "double jeopardy" clause of the con¬ 
stitution, from any further prosecution for that particular crime. If 
the jurors are unable to reach a verdict, the court will declare a mistrial 
on the basis of a "hung jury," and the case will be set for another trial 
before a new jury at a later date. The failure of a jury to reach a ver¬ 
dict does not result in the discharge of the defendant, because to be 
"double jeopardy" there must be a final finding of either guilt or 
innocence. 
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Chapter IV 


Campus Searches and Seizures 


Our forefathers fought the Revolutionary War so that they could 
be free of government interference in their lives. The Constitution and 
Bill of Rights were drawn with the primary purpose of keeping the 
government off the backs of individual citizens. Americans proudly 
call their nation "the land of the free." 

King George's colonial officers had been so abusive of the privacy 
and freedom of the American colonists that the authors of the American 
Constitution responded by creating the Fourth Amendment, which 
limits the power of government to search citizens with one of the most 
precise limitations on governmental power found in the'Bill of Rights: 
The right of the people to be secure in their persons, houses, papers, 
and effects, against unreasonable searches and seizures, shall not 
be violated, and no Warrant shall issue, but upon probable cause, 
supported by Oath or affirmation, and particularly describing the 
place to be searched, and the persons or things to be seized. 

The Fourth Amendment makes absolutely clear that, normally, 
arrests and searches of citizens are to be made only after a warrant 
authorizing it has been issued by a judge following a showing of good 
cause. Similar provisions are found in the constitutions of all the states. 

When Do Search and Seizure Rules Apply? 

It is sometimes forgotten that the Fourth Amendment and its 
counterparts in state constitutions are primarily applicable only to the 
obtaining of evidence for criminal court prosecutions. Likewise, they 
apply only to actions by public officers acting for governmental pur¬ 
poses. Another oft-overlooked fact is that the "Exclusionary Rule," 
which prohibits evidence which was obtained in violation of Fourth 
Amendment standards from being used in criminal proceedings, ap¬ 
plies only to formal criminal court trials, and has no applicability to 
civil suits or campus disciplinary proceedings. 
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These limiting factors raise several considerations for campus order 
maintenance. First, are non-police employees of a public college or 
university limited by the Fourth Amendment? Included in this category 
would be residence assistants, other housing personnel, and student 
affairs employees. The answer probably is "yes." While the courts have 
yet to consider specific cases involving higher education, in a recent 
case involving a search of a junior high school student's belongings. 
New Jersey v. T.L.O., 1 the U. S. Supreme Court held that a public 
school vice-principal was acting as an officer of the state, and thus 
subject to the Fourth Amendment, when he acted "in furtherance of 
publically mandated educational and disciplinary policies." 

What about private colleges and universities? Fourth Amendment 
search and seizure standards probably do not apply to employees of 
private colleges and universities unless they are: (1) vested by law with 
some police authority, or (2) they become "agents" of the police by 
acting in furtherance of a police request for assistance in investigating 
a matter. One exception to this general rule would be private security 
guards in the State of California. The California Supreme Court, 
declaring concern about the expanding intrusion of private security 
officers into the affairs of private citizens, held in People v. Zelinski 2 
that guards were "public officers" for at least some search and seizure 
purposes, and thus evidence seized by private guards in violation of 
Fourth Amendment standards pursuant to a citizen's arrest could not 
be used in criminal prosecutions (see the discussion of the Zelinski 
case in Chapter III). The Zelinski decision may be the harbinger of 
things to come in other jurisdictions. 

Still, a word of caution is in order for those circumstances in which 
the Fourth Amendment standards are not legally applicable. While 
evidence obtained in violation of Fourth Amendment standards may 
be used in campus disciplinary proceedings, it does not mean that there 
are no legal limitations on such searches and seizures. All citizens have 
a basic legal right to privacy. If someone, either a policeman or a 
private citizen, invades that right without lawful justification, a private 
civil suit for damages based upon trespass, assault and battery, false 
imprisonment, violation of civil rights, or invasion of privacy may 
be the result. Searches and seizures should never be recklessly or im- 
providently made, even if constitutional strictures are inapplicable. 

HOW SEARCH WARRANTS ARE OBTAINED 

The constitutionally preferable method for making a search for 
criminal evidence is through the use of a search warrant. A search 
warrant can be issued only by a "neutral and detached" judge after 
a showing that there is probable cause to believe that a crime has been 
committed and that needed evidence will be found through the war¬ 
rant. Usually the evidence is given to the judge in the form of an affi- 
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davit (a written statement, sworn to for truthfulness before a notary), 
although in some situations the evidence may be given in person before 
the judge. 

The evidence given to obtain the warrant must contain a recita¬ 
tion of specific facts or circumstances which establish that the person 
or place to be searched probably contains specific evidence connected 
with criminal activity. Probable cause means more than bare suspi¬ 
cion; legal probable cause exists when sufficiently trustworthy infor¬ 
mation would cause a person of prudence and caution to believe that 
the offense probably had been committed and the evidence probably 
would be found. The affidavit must contain more than mere conclu¬ 
sions stating the officer's own beliefs or suspicions. It is absolutely 
necessary that the affidavit specify the facts which cause the officer's 
belief. Hearsay evidence can be used to establish probable cause, but 
there must be assurance that it is reliable. If the information is based 
on a tip from a confidential informant, it must be shown that the in¬ 
formant is "known to be reliable"—that is, the same informant has 
given reliable information to the officer in the past. 

The evidence given to obtain the warrant must be timely; it can¬ 
not be old and stale information. Likewise, the warrant must be 
promptly executed. Another important requirement is that the war¬ 
rant itself describe with particularity the person or place to be search¬ 
ed and the items to be seized. Broad, general searches—sometimes call¬ 
ed "fishing expeditions"—are not allowed. 

Execution of the warrant (that is, carrying out the authorized 
search) likewise is not without limits. Normally, prior notice of the 
authority and purpose of the search must be given before a home is 
entered or a person searched. Law officers may constitutionally break 
and enter to execute a search warrant only where such an entry is the 
sole means by which the warrant may be executed effectively. General¬ 
ly, an unannounced intrusion into a dwelling is not justified, and the 
search will be invalidated, unless it was necessary to prevent the im¬ 
minent destruction of vital evidence or to rescue a victim in peril. 
Where a search is made under a warrant which is legally invalid because 
it contains minor technical errors, if the officers acted in good faith 
in obtaining it and were unaware of the technical error, the search 
and seizure will be upheld. 3 

WARRANTLESS SEARCHES 

While the Fourth Amendment clearly has established the search 
warrant as the normal and preferable means for making a search for 
criminal evidence, the courts have allowed warrantless searches where 
emergency circumstances have made the obtaining of a warrant im¬ 
possible or highly impractical. Nonetheless, a warrantless search is 
per se unreasonable, and evidence obtained by it will not be used in 
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a criminal trial, unless the government can demonstrate that the search 
fell within one of the carefully defined exceptions to the Fourth Amend¬ 
ment's warrant requirements. 4 The more common exceptions applicable 
to campus law enforcement work are the following: 

Search Incident to a Lawful Arrest 

When an officer has an independent lawful reason for arresting 
a person, the officer can make a search of the immediate area around 
the arrestee. There are three justifications for the rule: (1) to seize 
weapons that might be used to assault the officer, (2) to seize other 
things that might be used to effect an escape, and (3) to prevent the 
destruction of evidence. This doctrine has been used to condone not 
only a search of the arrestee's person, but also the area "within his 
immediate control"—including a nearby desk drawer, 5 or the passenger 
compartment of an automobile—and even closed containers within 
the passenger compartment of the automobile if they were within the 
arrestee's reach. 6 

Thus, when public safety officers at the University of Georgia 
told a group of young men that they could not go to the roof of a 
campUs building (they had said they wanted to "view the sunrise") 
they went to the rooftop anyway. The officer spotted them and ar¬ 
rested them for trespass. A pat-down search uncovered a plastic wrap¬ 
per containing a creamy brown powder, which laboratory analysis 
confirmed as an illegal drug. The Georgia Court of Appeals upheld 
the young man's conviction on the basis that the search was a valid 
incident to the arrest for trespassing. 7 

Plain View 

When a police officer is in a location where he has a legal right 
to be, anything he can see within his "plain view" may be seized. The 
doctrine is grounded in the proposition that once police are lawfully 
in a position to observe an item first-hand, the owner's privacy inter¬ 
est in that item is lost. Seizure of the evidence without a warrant is 
permissible if the officer is lawfully in a position to view the evidence, 
the discovery of the evidence is inadvertent, the incriminating nature 
of the evidence is immediately apparent and an illegal entry is not re¬ 
quired to seize the item. The same principle applies to what an officer 
hears (even with his ear pressed against a wall) 8 and even to what he 
smells. 

As noted, the discovery must have been inadvertent, which is 
to say police may not know in advance the location of certain evidence 
and intend to seize it, relying on the plain view doctrine only as a 
pretense. 9 Likewise, the plain view doctrine will not itself authorize 
an entry to a private place. Thus, even though an officer might see 
contraband through the window of a home he or she could not enter 
to seize it without a warrant unless some exigent circumstance existed. 
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On the other hand, evidence seen in an auto could be seized under 
the motor vehicle exception. 

Two campus cases illustrate the plain view doctrine. The first, 
Washington v. Chrisman, 10 is a decision of the U.S. Supreme Court 
which validated the plain view doctrine in relation to campus arrests 
and dormitory activities. The case arose at Washington State Univer¬ 
sity when a campus police officer observed a student leave a dormitory 
carrying what appeared to be a bottle of gin. Because he suspected 
the young man was under age, he detained him and asked for his iden¬ 
tification. 

When the student explained that he had no identification, the of¬ 
ficer told him to return to his room in a high-rise dormitory to obtain 
proper identification documents. The officer accompanied him. The 
student opened the door to his room, and as the officer stood in the 
dormitory hallway he saw the student's roommate with what appeared 
to be marijuana seeds and a pipe. He entered the room, seized the 
evidence, and a conviction resulted. In an opinion written by Chief 
Justice Burger, the Court said that once the officer had detained the 
youngster and accompanied him to the room, what the officer saw 
there was in plain view and the officer could lawfully enter the room 
and seize the evidence because the officer had a lawful right to ac¬ 
company the student whom he had placed under arrest. 

Interestingly, the conviction was reversed by the Supreme Court 
of the State of Washington when the case was remanded from the high 
federal court. 11 The state court said that the Washington state con¬ 
stitution imposed a higher standard than the federal Constitution in 
such circumstances, holding essentially that because the officer had 
not entered the room with the detained student until after he had seen 
the contraband, the officer actually entered the room for the purpose 
of a search and seizure, and not to maintain custody of an arrestee, 
and thus the officer had no right to enter without a warrant. The case 
illustrates the concept that state law may occasionally impose more 
stringent search and seizure requirements than the federal Constitution. 

A similar rule applies where evidence is inadvertently discovered 
in the course of a valid search for other items. After security officers 
at Kearney State College in Nebraska had told state patrol drug divi¬ 
sion officers of reports that marijuana was being "manicured" by a 
dormitory resident, the state officers obtained a search warrant for 
marijuana and marijuana paraphernalia. The warrant specifically 
authorized a search of the desk drawer where the marijuana pipe was 
located. When officers executing the warrant opened the drawer, they 
saw contraband phenobarbital pills in "plain view" in the drawer. They 
were seized, and the Supreme Court of Nebraska upheld their use as 
criminal evidence under the plain view doctrine. 
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Consent 

Consent of the person whose possessions or premises are to be 
searched has always been valid authority for making the search without 
a warrant. However, the consent must be truly voluntary and in¬ 
telligently given, The conviction of an Ohio University student on drug 
charges was upheld when the evidence against him was obtained by 
university residence hall officers who had been voluntarily admitted 
to the student's room and had told him they "had reason to believe" 
that he had drugs. They asked him to turn the drugs over to them. 
The student did, and eventually he was charged in criminal pro¬ 
ceedings. The court said the defendant had consented to the search 
"without a word of complaint or objection . . . ," 12 

An undercover police officer at Washington State University made 
arrangements by telephone to go to a student's dormitory room to 
buy drugs from her. She had told him to call for an escort into the 
women's dormitory when he arrived, in accord with university regula¬ 
tions, but he, accompanied by other officers, went up to the student's 
room without escort. Another person let him into the room and sold 
him cocaine. The defendant sought to have evidence of the cocaine 
excluded from court because the officer had no search warrant and 
had violated the escort rule. However, the Washington Court of Ap¬ 
peals affirmed the conviction, holding that the student had consented 
to the search by inviting the officer to the room to make the sale. 13 

When consent is extorted by coercion or trickery, the courts will 
not recognize it because it is not voluntarily given. Accordingly, when 
campus police officers at Illinois State University demanded consent 
to search a dormitory room and said the room would be "sealed" un¬ 
til a search warrant could be obtained (which, the court said, might 
have been more than twenty-four hours), the consent was held to be 
coerced and the evidence found in the room was suppressed. 14 

In a similar case at the University of Cincinnati, two state liquor 
control agents received complaints that beer was being sold illegally 
at the Pi Kappa Alpha house. The agents told the house manager that 
one of the agents was a fraternity member from Georgia whose younger 
brother would be attending the University of Cincinnati in the fall. 
They asked to see the fraternity house to see whether the younger 
brother might want to join the iocal chapter. The story was untrue, 
and the men never revealed that they were liquor control agents. Dur¬ 
ing a tour of the house, one agent purchased a can of beer from a 
soft drink machine. At the trial, the prosecution justified its search 
on the basis of consent, but the Supreme Court of Ohio reversed, 
holding that consent acquired by trickery was not voluntary consent 
under the law. 15 

The fraternity house case is to be distinguished from a related 
doctrine which does permit covert agents to gain access to places of sub- 
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stantial criminal activity through subterfuge. The United States 
Supreme Court has ruled that consent to search may be obtained 
through trickery where the premises are a "commercial center of 
criminal activity," and the agents enter the premises to do criminal 
business. 16 The Ohio Supreme Court clearly was unwilling to categorize 
the fraternity house as a "commercial center of criminal activity." 

Another person who shares control or ownership of the premises 
or items to be searched can give valid consent to a search of it. Thus, 
a roommate can consent to a search of mutually used property or areas, 
The authority does not extend, however, to purely private areas or 
possessions, in which there is no mutual, shared right of access or 
authority. 17 

The owner of property which has been rented or leased to another 
cannot effectively consent to a police search of an area leased to the 
tenant. Thus, it has been held that a motel manager did not have 
authority to consent to a search of a room rented to a customer. 18 
While the owner might have a right to enter the rented premises for 
legitimate maintenance or upkeep, he would have no right to consent 
to a police search for criminal evidence because the tenant of the 
premises has the same constitutional protection against unreasonable 
searches and seizures in the rented premises as in his or her own home. 
The same principle would apply to college and university residence 
halls. Once the premises are rented to a student, the institution has 
no authority to consent, on behalf of the student, to a violation of 
his or her constitutional rights. This is true even though college regula¬ 
tions or housing contracts had reserved to the institution the right to 
search the premises and its contents at any time. 19 

Regulatory Searches 

Administrative authorities who regulate and oversee private 
businesses or programs have authority to conduct searches necessary 
for carrying out the agency's business. If, in the course of such a search, 
evidence of a crime is found, the evidence generally will be useable 
in a criminal prosecution. However, such a search must have been 
a legitimate routine function of the agency, and the finding of criminal 
evidence must have been totally inadvertent; the regulatory search 
cannot have been a mere pretext for a police search for criminal 
evidence. Examples would be routine inspections by fire marshals, 
building inspectors, and other regulatory agencies. The maintenance 
of order and discipline in public schools would fall under this excep¬ 
tion, and where school officials have "reasonable suspicion" of a viola¬ 
tion of laws or school regulations, a reasonable search of a public 
school student's effects can be made by school officials for school 
purposes. 20 

The California Supreme Court upheld a warrantless search of a 
student's library carrel locker at Stanford University on this 
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basis after library employees noticed a noxious odor that "smelled as 
if someone had vomited in the room." A maintenance employee opened 
nearby lockers, and in one locker found a briefcase from which an 
odor like "sweet apples" emanated. He opened it, and found thirty- 
eight packets of marijuana. The odor apparently had come from a 
preservative added to the marijuana. The search was validated as a 
regulatory function, and the locker's user was convicted. 

Inventory Searches 

When police take private property into custody It should be 
routinely secured and inventoried. Such procedures are in response 
to three distinct needs: (1) the protection of the property; (2) the pro¬ 
tection of police against claims or disputes over lost, stolen, or damaged 
property while in their possession; and (3) the protection of police 
from potential danger presented by the property itself. In addition, 
the inventory may be necessary to identify the true owner of the pro¬ 
perty. Automobiles, purses and wallets, and other items that come 
into police possession are routinely inventoried for these reasons. 

So long as the inventory search was a normal part of standard 
police procedure and not a pretext for an investigatory search, any 
evidence found in the inventory will be usable in a criminal prosecu¬ 
tion. To avoid claims that it was a pretextual search, police agencies 
usually have standard policies which require the thorough inventory 
of all property which comes into police custody. While conducting 
inventories pursuant to standardized police procedures, officers may 
open closed containers and all parts of the property in custody. 21 ' 

A student at Pima Junior College forgot her purse in a classroom 
after an evening class, and the custodian who found it turned it over 
to security officers. It was inventoried, and illegal amphetamines were 
discovered. The student contended that once her identification was 
found/ the officers had no right to look further through the purse. 
The Arizona Court of Appeals upheld her conviction, saying that the 
officers had a right to inventory the entire purse for safeguarding of 
valuables once it had come into their possession, just as with an aban¬ 
doned or seized automobile. 22 

Motor Vehicles 

Because motor vehicles can move so far so fast, the courts allow 
warrantless searches of them where police have probable cause to 
believe that criminal evidence will be found in them. All containers 
within any part of the vehicle may be opened and searched if they 
relate to the probable cause for the Original stop of the vehicle. 23 Thus, 
if officers believed a vehicle was transporting illegal aliens, they could 
search the passenger compartment and the trunk, but not closed suit¬ 
cases wjfhin the trunk because human beings could not be hidden in¬ 
side them, On the other hand, if the original probable cause was 
transportation of heroin, any size container could be opened. 
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Stop and Frisk 

Where a police officer has a reasonable belief that criminal ac¬ 
tivity which may involve a clear danger to persons is eminent—even 
though full probable cause does not exist—the officer may stop and 
frisk a suspect for a weapon. If criminal evidence is found during the 
frisk, it can be used in a criminal prosecution. 24 

Open Fields 

"Open fields," those areas beyond the "curtilage" of a home, are 
not extended protection of the Fourth Amendment. It has been said 
that the curtilage is the area in which intimate activity associated with 
the sanctity of a home and the privacies of life occurs, and unoccupied 
or undeveloped areas outside of the curtilage simply are not protected 
by the Fourth Amendment and thus warrantless searches of them may 
be made. This is true even though open lands are posted "No 
Trespassing." 

Other Exceptions 

There are other exceptions in which warrantless searches will be 
upheld, but they are less often involved in campus police work. Among 
them is "hot pursuit," where a dwelling is entered in pursuit of a flee¬ 
ing criminal suspect. Another exception is "evanescent state" evidence 
in which, because of its chemical qualities, the evidence is likely to 
disappear before a warrant could be obtained. One example is blood 
samples with alcohol content. Other "exigent" emergency cir¬ 
cumstances, which are based upon probable cause and where cir¬ 
cumstances preclude the obtaining of a warrant, may justify a war¬ 
rantless search. 

TIPS AND INFORMANTS 

Uncorroborated tips usually are insufficient grounds for an arrest 
(see Chapter III), search without a warrant, or for obtaining a search 
warrant. Information from an informant can be sufficient for issuance 
of a search warrant, however, if there is information establishing the 
reliability or credibility of the informant, and the specific facts ac¬ 
counting for this belief of reliability or credibility are shown to the 
judge before issuance of the warrant. 25 If the information is against 
the informant's "penal interest"—that is, it incriminates him or her 
in some way—a police officer's mere opinion that the informant is 
reliable, without a showing of other facts supporting reliability, will 
be sufficient. 26 Further, if the informant is someone other than a "police 
informant," and is a "respectable citizen" who witnessed a crime, fur¬ 
ther corroboration of reliability may be necessary. 27 

The identity of a police informant may usually be kept secret under 
the doctrine of "informer privilege" even though other facts relating 
to the informant must be shown to establish reliability. However, this 
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privilege may be overridden where a defendant has an especially com¬ 
pelling need to know the informant's identity so that he may call him 
as a witness, as where the defense is pleading entrapment and the in¬ 
formant was the only eyewitness to some of the pertinent events. 28 

ENTRAPMENT 

A person will not be guilty of a crime which he was "entrapped" 
into committing by police. In essence, the rule of entrapment holds 
that if law enforcement officers caused the person to commit the crime, 
the person will not be guilty. The heart of this defense is "predisposi¬ 
tion"—that is, if the person had no intention of committing the crime 
before police solicited him or her to do it, then the defense will be 
applicable. On the other hand, if the person had a prior intention 
("predisposition") of committing the crime, the mere fact that police 
gave him an opportunity to commit the crime does not institute 
entrapment. 

The defense applies only to non-violent crimes, such as narcotics, 
gambling and thefts. Also, it applies only to entrapment committed 
by law enforcement officers, or those working for them, such as in¬ 
formers. An entrapment by a private person, unconnected to police, 
will not be a defense. This is true because the entrapment defense is 
intended to discourage instigation of crimes by police. 

STORAGE AND PRESERVATION OF EVIDENCE 

Physical evidence used in a criminal trial must be authenticated 
as relevant and original, in the sense that it is clearly the same item 
that was involved in the events that are the subject of the trial, and 
that the evidence has not changed materially since the time the events 
occurred. With unique and easily distinguishable items of "real" or 
"demonstrative" evidence, this is not usually difficult. Typically, the 
piece of evidence will be indelibly marked by the officer who seizes 
it, with his initials and the date and perhaps some other identifying 
number or symbol so that later, at the trial, the officer can clearly 
establish that the item to be shown to the jury is the same piece of 
evidence that he seized at the time of the crime or the investigation. 

Substantially greater problems are presented when the piece of 
evidence is not unique in appearance and is not readily marked. Even 
greater problems of reliability occur when such evidence must be sent 
to a forensic laboratory for examination and identification. Samples 
of blood or of an illicit drug illustrate the problem. Because the sam¬ 
ple in question looks like all the other samples of the same substance 
in the world, fairness requires that there be strict procedures to ascer¬ 
tain that the sample tested by the laboratory is the same sample that 
was seized from the defendant, and the sample and its evaluation which 
is placed in evidence before the jury relates to that precise evidence 
which was originally seized from the defendant. 
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The courts deal with this problem by requiring a showing of a 
"chain of custody" which assures the integrity of the preservation of 
the evidence from original seizure to trial. The chain is established 
through the testimony of the successive custodians of the evidence. 
Typically, when evidence without distinguishing characteristic is seized, 
it is taken by the seizing officer to the evidence locker at his agency's 
headquarters, where it is logged in. It is kept there by the departmen¬ 
tal evidence custodian under strict lock and key until it is needed for 
trial or is sent for laboratory examination. If it is sent elsewhere, it 
is logged out to the new custodian who transmits it to the laboratory, 
where it is logged in and strictly accounted for during testing pro¬ 
cedures. It is then logged out by the laboratory and transmitted back 
to the departmental evidence locker where it is again logged in and 
reposes in safety until it is needed for trial. 

The courts will generally receive evidence which has been pro¬ 
tected in such a manner, and leave it to the jury to decide whether 
the integrity of the chain of evidence has been sufficiently established 
to believe that the evidence should be used against the defendant. 
Although it is best for the prosecution to be able to produce all suc¬ 
cessive evidence custodians in the chain for the trial, it is technically 
not necessary. Where no evidence indicating otherwise is produced, 
a presumption of regularity supports the official acts of public officers, 
and courts are to presume that they have properly discharged their 
official duties, including the preservation of evidence in a criminal 
investigation. 29 

ELECTRONIC EAVESDROPPING 

Modern electronic technology has made it possible for citizens 
to readily overhear the conversations of their fellow citizens through 
all sorts of simple, inexpensive and readily-available "bugs" and wire 
taps. In an effort to preserve individual privacy and dignity in the 
modern age. Congress has made it a federal felony to use any elec¬ 
tronic device to overhear or intercept another person's private con¬ 
versation, unless one of the parties to the conversation has consented. 
In essence this rules out all electronic bugging or wiretapping unless 
a court order has given prior approval to the eavesdropping, or one 
party has given consent. 30 

Consent of any one party to the conversation makes it legally 
permissible to electronically eavesdrop on, or record, the entirety of 
the conversation. Thus, where undercover officers wear a "wire" to 
record a conversation with a suspect, there is no violation because 
the officer is a party to the conversation. Likewise, under federal law 
anyone may record a telephone conversation to which he or she is 
a party without giving any notice to the other party or parties to the 
conversation. Recently, however, several states have placed limits on 
the recording of telephone calls. 
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Limits on electronic eavesdropping do not preclude the use of elec¬ 
tronic equipment to record the fact that a telephone call was made, 
or to trace the number to which, or from which, it was made. Although 
Congress has recently required that court orders be obtained before 
police use "pen register" devices to note numbers dialed from a cer¬ 
tain telephone, or "trap and trace" devices to follow calls back to a 
specific telephone , 31 such tracing is not a violation of Fourth Amend¬ 
ment rights unless the content of the conversation is overheard. 

The "trapping" of telephone call origination numbers led to the 
conviction of a student at the California State University at San Jose 
for making bomb threats. After a series of such threats has been made, 
the University put a "trap" device in place on University telephone 
lines to record the number from which calls originated. The defen¬ 
dant had already become a suspect before the trapping, because one 
of the calls had warned a certain biology professor that some students 
would be hurt by a bomb unless he cancelled the genetics examina¬ 
tion that was scheduled for the next day. The defendant had become 
a suspect when it was learned he was among those students whose 
grades were "significantly below average" at the time the threat was 
made. One of the later bomb threat calls came from the defendant's 
telephone number, and he was arrested . 32 

Electronic eavesdropping recently caused problems for an ad¬ 
ministrator in a sensational case. The athletic director at Louisiana 
State University, Robert Brodhead, pleaded guilty to a federal charge 
that he utilized illegal bugging equipment in his own office. The equip¬ 
ment had been installed apparently, to allow Brodhead to overhear 
conversations between witnesses and investigators from the National 
Collegiate Athletic Association, which was looking at L.S.U. programs. 
Brodhead had loaned the investigators his private office for their in¬ 
terviews. In the plea bargain with federal prosecutors, Brodhead plead¬ 
ed guilty to one count of conspiracy to intercept radio 
communications 33 and he resigned his post at L.S.U. shortly thereafter. 
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Chapter V 


Campus Judicial Proceedings: 
The Alternative Penalty 


In earlier years, actual criminal charges against students were ex¬ 
tremely rare. Nearly all student misconduct was handled on the cam¬ 
pus by institutional disciplinary proceedings which could result in 
disciplinary probation or expulsion. The dean of students sometimes 
sat as judge, jury and executioner. Today, virtually all campuses have 
disciplinary tribunals or judicial boards which handle infractions of 
campus rules for student conduct. 

Disciplinary proceedings are clearly distinguished from criminal 
court proceedings by the remedies which they can impose. While 
criminal courts can jail or fine offenders, campus disciplinary 
authorities are limited to suspension, expulsion, or imposition of some 
sort of probation or limitation on the student's participation in cam¬ 
pus life. For some sorts of matters, campus disciplinary proceedings 
provide a more appropriate remedy than formal criminal charges in 
state or municipal court systems. 

Only the legislative branches of government—the federal Con¬ 
gress, state legislatures, and city councils—can designate an act to be 
a crime, and fix a penalty of fine or imprisonment for violation of 
it. And only regular governmental courts can try citizens for viola¬ 
tions of those laws and impose their punishments. Accordingly, cam¬ 
pus disciplinary boards and tribunals and college and university ad¬ 
ministrators are limited to enforcement of institutional rules, codes, 
and policies, with their limited institutional punishments. 

This is not to say that campus disciplinary proceedings are unim¬ 
portant. They provide an invaluable forum for exhibiting the limits 
on acceptable conduct in the campus community, for correcting delin¬ 
quent conduct, and for banishing from the campus community those 
whose behavior is wholly unacceptable. Campus disciplinary pro¬ 
ceedings will typically be used for the following sort of matters: 
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1. infractions of institutional policies and rules which are not crimes; 

2. minor offenses which, although they are crimes, could best be handl¬ 
ed on campus (such as petty theft, minor vandalism, simple assault); 

3. serious offenses which cannot be successfully prosecuted in criminal 
court because of flaws in evidence or prosecutorial unwillingness 
to take the case; 

4. emergency proceedings to expel dangerous students from campus 
even though they will be.the subject of concurrent or later criminal 
charges. 

THE HEARING ITSELF 

Most campus disciplinary hearings are remedial, rather than 
punitive in nature. The goal of them is to teach the student the limits 
of acceptable social conduct and to alter behavior. Accordingly, the 
nature of most such proceedings is more informal, and far less adver¬ 
sarial, than a criminal court trial. 

Evidence 

The rules of evidence are relaxed at campus disciplinary pro¬ 
ceedings, and the burden of proof required of the "prosecution" is lower 
than in a criminal trial. Because a disciplinary hearing is a civil pro¬ 
ceeding, the institution must only prove the student's guilt by a 
"preponderance of the evidence"^-that is, it is more likely than not 
that he or she did it—instead of the requirement of proof "beyond 
any reasonable doubt" as required in a formal criminal trial. 

, Evidence which would not meet standards for a criminal trial may 
generally be used in a disciplinary proceeding. Thus, if evidence was 
acquired in violation of Fourth Amendment search and seizure stan¬ 
dards, or if a cpnfession was taken without Miranda warnings when 
they should have been given, the evidence can nonetheless be used 
in a campus tribunal. 

Automatic Penalties 

One limitation which may apply to campus disciplinary penalties 
is that they should not automatically punish a student because of con¬ 
viction in criminal courts. In the prist, some disciplinary codes have 
provided for expulsion of students automatically after information is 
received that the student has been convicted of a felony. But such an 
automatic procedure may be unfair, and normally a student should 
be given an opportunity to show an error in the information concer¬ 
ning the conviction, or extenuating circumstances. 

Thus, a University of Texas regulation which required automatic 
suspension for two years for any student "placed on probation for 
or finally convicted of the illegal use, possession and/or sale of a drug 
or narcotic" was held to violate due process and equal protection of 
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the laws as guaranteed by the federal Constitution. 1 The court said 
the student should have been afforded, before suspension, a fair op¬ 
portunity to produce evidence in mitigation or extenuation, or that 
he presented no threat to campus life. 

Right to Counsel 

In most circumstances, a student has no constitutional right to 
have legal counsel at a campus disciplinary proceeding. Some institu¬ 
tions, however, allow the presence of an attorney, either to fully repre¬ 
sent the student, or to be present to consult with and advise the client, 
but not participate in the proceeding himself or herself. 

If counsel is not permitted, problems may come with disciplinary 
proceedings which arise out of a matter which is, or will be, also the 
subject of formal criminal charges. In some circumstances, the 
disciplinary proceedings could taint or jeopardize evidence needed in 
a criminal trial. Where formal criminal charges are brought first, it 
probably is wise for college officials to consult with the prosecuting 
attorney who is handling the criminal matter before moving ahead. 

Because of their commonality, the college or university might want 
to defer action on the disciplinary proceeding until the criminal case 
is concluded, especially if it will be resolved promptly. There might 
be an effect on the criminal trial because the identity and testimony 
of witnesses will be revealed, and the defendant may be afforded a 
broad "discovery" of the state's case in the campus hearing. Also, 
because procedure is less formal at campus disciplinary hearings and 
a person can be called as a witness against himself or herself, the dif¬ 
ferent standards in evidence and procedure might unfairly compromise 
an accused. The United States Supreme Court has held that if a per¬ 
son is forced to incriminate himself or herself in a civil disciplinary 
proceeding, then the incriminating statement would be inadmissible 
in any subsequent criminal trial. 2 

The courts have been sensitive to the potential for problems in 
matters of this sort involving institutions of higher education. One 
federal appeals court, in the case of Gabrilowitz v. Newman , 3 held 
that such a risk required the University of Rhode Island to permit a 
student charged with attempted rape of a female student to have 
counsel at his disciplinary hearing, even though university policy 
precluded lawyers at such hearings. 

Depriving him of counsel at the campus hearing deprived him 
of constitutional due process of law, the court held, because the 
evidence adduced against him at the hearing might be used against 
him in the criminal trial. All the student was asking, the court said, 
was that he be allowed the advice of counsel "when he throws his col¬ 
lege degree into the balance against a possible loss of liberty." The 
court acknowledged that academic institutions have a significant in- 
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terest in maintaining student disciplinary procedures, but said the 
limited role of counsel it was requiring: 

would not be very intrusive. Counsel would be present only to safe¬ 
guard appellee's rights at the criminal proceeding, not to affect the 
outcome of the disciplinary hearing .... Counsel should, however, 
be available to consult with appellee at all states of the hearing, 
especially while appellee is being questioned. 

In a similar case a midshipman at the Massachusetts Maritime 
Academy faced criminal charges of possession of hashish and am¬ 
phetamines in New Orleans as well as academy disciplinary drug 
charges. A federal trial court halted the academy's expulsion pro¬ 
ceedings against him until he could have counsel in the campus pro¬ 
ceedings or the criminal charge was finally resolved. 4 

DEFERRING DISCIPLINE UNTIL THE COURTS ACT 

Another reason the institution may wish to defer disciplinary ac¬ 
tion is that the criminal case may resolve the matter by itself. This 
may be an option if the student does not present a danger to institu¬ 
tional safety, morale, or reputation. If the student is acquitted, the 
institution may review the evidence and elect to drop the matter at 
that point, saving considerable time, trouble and expense. On the other 
hand, if the student is convicted in criminal court or enters into a 
pretrial "diversion" arrangement or a plea bargain, withdrawal from 
the college or university may be negotiated as one of the terms of the 
deal. 

Pretrial diversion is a recently developed informal probation us¬ 
ed for minor offenses. It typically provides that an offender receive 
counseling or guidance, make restitutions, and meet other terms of 
good citizenship. If he or she keeps a clean record for a specified period 
of time, the criminal charge will be dismissed. Like probation for a 
convicted offender, this arrangement readily lends itself to special terms 
desired by the college or university, and most prosecutors will be pleas¬ 
ed to include such terms. 

Sometimes institutions must wait until the courts act in serious 
cases, even though they do not wish to delay, because evidence to 
support the discipline is not available to the institution. This occurs 
in some situations, such as large-scale drug cases, in which investiga¬ 
tions on campus were performed by off-campus police agencies, and 
police and prosecutors now fear turning evidence over to the institu¬ 
tion prior to the criminal trials, There is no remedy for this dilemma. 
In some situations, if campus police are cooperating with outside law 
enforcement agencies in a large-scale case, they may wish to try to 
develop a small amount of "their own" evidence which can be available 
for campus proceedings independent of the formal prosecutions. 

Counsel for the defendant usually will push for delays in cam¬ 
pus disciplinary proceedings until the criminal trial is complete. Two 
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reasons lie behind this. First, of course, the student's life will not have 
been so drastically interrupted if he or she is acquitted. Secondly, if 
convicted, the defendant will be able to argue for a sentence of pro¬ 
bation, telling the judge that the defendant is now a serious student, 
pursuing studies and preparing to become a productive member of 
society. 

EMERGENCY EXPULSIONS FROM CAMPUS 

The courts have repeatedly held that a college or university may 
prosecute disciplinary proceedings at the same time the student faces 
formal criminal charges growing out of the same offense. One type 
of proceeding does not preclude the other, and neither is "double 
jeopardy," 5 although, as discussed earlier, there may be problems of 
tainting evidence. 

In all circumstances where an egregious student presents an im¬ 
mediate threat to campus safety the institution must move boldly and 
quickly to exclude him or her, if evidence is available to support the 
move. If the student is incarcerated, the immediate problem of the 
student's presence on campus may appear moot, but the institution 
should pursue dismissal procedures so that the student cannot reap¬ 
pear at a later date and be entitled to automatic reenrollment. Cau¬ 
tion must be taken to ensure that the suspension or expulsion is made 
for valid grounds under campus policy, or the action may not be upheld 
in the courts even though it appeared fully justified in the excitement 
of the moment. 

Institutional policies or disciplinary codes should include the com¬ 
mission of any act or conviction of any crime that evinces a danger 
to the health or safety of others in the college community as grounds 
for excluding the person from the campus. A recent study of campus 
violence by Towson State University revealed that 7 percent of the 
764 colleges and universities sampled did not have policies that made 
possible an immediate suspension of a dangerous student. 6 A 
"predeprivation" hearing—that is, a hearing before the suspension takes 
effect—is not required in all cases. In emergencies, it is sufficient if 
the hearing takes place within a reasonable time after the suspension. 
Institutions that do not provide for immediate suspension in dangerous 
cases are remiss in their obligations to other members of the college 
community and may be creating civil liability for themselves. 

Some institutions take the position that campus disciplinary ac¬ 
tions should almost always move forward, if the institution has 
evidence of wrongdoing, regardless of pending criminal proceedings. 
Criminal cases sometimes move excruciatingly slowly, and even if the 
student presents no physical danger but is disruptive of campus ac¬ 
tivities, the institution probably will want to move quickly to terminate 
his or her campus presence. 
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OFF-CAMPUS OFFENSES 

May an institution punish or exclude a student for criminal con¬ 
duct that has no direct connection with the campus or collegiate ac¬ 
tivities? Private colleges have broad powers to set standards of con¬ 
duct for those who become part of their programs, but does the situa¬ 
tion differ at public institutions, provided by the taxpayers for the 
education of citizens? HoW far may a government-operated institu¬ 
tion of higher learning intrude into the lives of those who use its ser¬ 
vices? A review of the cases decided by courts around the country 
indicates that even public institutions can indeed regulate the private 
lives of their students insofar as their conduct impinges upon institu¬ 
tional safety, morale, or reputation. 

One campus observer during the 1960s argued that the fact that 
a person committing a crime was also a student, gave the university 
no grounds for imposing discipline. Sanford Kadish, writing in a time 
when the most visible off-campus crimes by students were civil disobe¬ 
dience in support of moral principles, reflected much intellectual sen¬ 
timent of that decade. He wrote: 

The private life of a student is his own affair; the non-university 
connected conduct of a student is not the affair of a university . < . 
[unless it involves] protecting the whole university community 
against dangers which particular students may have shown 
themselves to constitute, . . . . 7 

It is interesting to note that a Vietnam-era policy statement of 
the American Civil Liberties Union, while upholding the right of 
students to demonstrate to the point of arrest on political issues, 
acknowledged that a college might take internal punitive measures 
. against a student who acts "in a way which adversely affects or serious¬ 
ly interferes with its normal educational function, or which injures 
or endangers the welfare of any of its members." 8 

The courts, on the other hand, have broadly endorsed the power 
of colleges and universities to dismiss students for serious off-campus 
misconduct. A Pennsylvania court in 1983 affirmed the suspension 
of a student at Clarion State College who had been convicted by a 
campus conduct board of trespass and improper behavior at a private 
party at an off-campus residence. "Obviously, a college has a vital 
interest in the character of its students, and may regard off-campus 
behavior as a reflection of a student's character and his fitness to be 
a member of the student body," the court said. 9 

Similarly, a federal court in Virginia upheld the constitutionali¬ 
ty of a Virginia Tech policy that permitted sanctions for off-campus 
drug possession by students. 10 The policy created a irrebuttable 
presumption that off-campus drug possession detrimentally affected 
university life. Even far less serious infractions have been upheld as 
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grounds for expulsion of errant students. Several decades ago, the 
Texas Court of Civil Appeals upheld the suspension of a West Texas 
State University student for speeding off-campus. 11 Earlier, the stu¬ 
dent had been placed on probation for speeding on the campus, and 
campus safety apparently was a factor in the decision. 
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Chapter VI 

Order Maintenance: 

Keeping Campus Peace and Quiet 


So-called "order maintenance" accounts for a substantial portion 
of the work of every campus security agency. Included in this category 
are traffic regulation and such offenses as public intoxication, disorderly 
conduct, disturbing the peace, loitering, vandalism, and trespass. 

While these are considered less serious criminal offenses, chaos 
will come to the campus which does not deal effectively with them. 
The complexion of the campus community—a concentration of young 
people, many under intense emotional and intellectual pressure, cou¬ 
pled with fervent social activity—assures that the maintenance of public 
order will be a major campus security concern. 

DRUNKENNESS AND CAMPUS ORDER 

Alcohol abuse has long been linked with miscreant behavior on 
campus, and this appears to be especially true with public order of¬ 
fenses. One study reported that about half the assailants in campus 
courtship violence had been drinking, 1 and campus law enforcement 
officers regularly report, anecdotally, that alcohol is a factor in a very 
large part of campus violence. A recent national survey conducted 
by Towson State University indicated that more than half the per¬ 
sons involved in campus vandalism had been using alcohol. 2 Overall, 
around 90% of college and university students drink. 3 From 20% to 
25 % of them can be categorized as heavy drinkers or having a drink¬ 
ing problem, 4 and one study reported that 7% were alcoholic. 5 In the 
past, much campus alcohol abuse has not been treated like the crime 
that it is. State and local criminal laws broadly control the sale, posses¬ 
sion, and consumption of alcoholic beverages. 

Drunk Driving 

All states punish drunken driving, and intoxication levels as well 
as penalties have been tightened in recent years. Typically, the elements 
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of the offense of Driving While Intoxicated (DWI) or Driving Under 
the Influence (DUI) are "driving," or in some states "operation," of 
a motor vehicle upon a public roadway while intoxicated. The ele¬ 
ment "driving" has been construed in most jurisdictions to require that 
the vehicle be in motion for the offense to be committed. "Operating," 
on the other hand, has been construed to include merely the starting 
of the engine of an automobile even though the vehicle never moves. 
Some overt act of driving or operation is necessary, however. Mere¬ 
ly sitting behind the steering wheel of an automobile which, through 
mechanical malfunction, rolls or "drifts" without any act of the ac¬ 
cused will not constitute the offense. 6 

The requirement that the driving or operation be upon a public 
street or highway generally has been liberally construed to include 
public places where vehicles might be operated; cases have held places 
such as a public fairground and a public square in front of a court- 
house to be public roadways. Some states do not make presence on 
a public roadway an element of the offense, and if so, drunken driv¬ 
ing on private property will constitute the offense. 

Statutes in most states now provide that operation of a motor 
vehicle when the operator's blood alcohol content reaches or exceeds 
0.10% by weight volume constitutes, or is presumptive proof of, the 
offense. Breath tests or blood tests commonly are used to acquire proof 
of the intoxication element of the offense. The "implied consent" laws 
of all states require that drivers submit to such tests, when reasonable 
or probable cause exists to believe an offense has been committed, 
or else automatically lose driving privileges. 

Blood or breath tests are not necessary to prove drunken driv¬ 
ing, of course. Sufficient evidence can come from a combination of 
the traditional field tests (inability to walk a straight line, touch one's 
nose with the index fingertip, etc.) coupled with observation of er¬ 
ratic driving behavior (running off the road, crossing lane lines, or 
uncommonly fast or slow operation) and the condition and deport¬ 
ment of the subject (smell of alcoholic beverage, blood-shot eyes, slur¬ 
red speech). Many jurisdictions now dictate that a person arrested for 
drunken driving be promptly given an opportunity to obtain his or 
her own blood alcohol test sample which could be used as evidence 
for the defense. 

Many statutes require that, for an arrest to be made and a blood 
alcohol sample taken, the offense occur in the presence of the officer. 
However, in some jurisdictions it is not necessary that an arresting 
officer actually see the defendant driving or operating a moving vehi¬ 
cle, if the officer can acquire sufficient knowledge through existing 
observable facts to conclude that the accused had been operating a 
motor vehicle while intoxicated. Thus, when a deputy sheriff came 
upon a highway accident and was, from skid marks, position of ve- 
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hides, and observation of the accused, able to conclude from his own 
knowledge that the defendant had been driving while drunk, the of¬ 
fense occurred in the “presence" of the officer. 7 

Other Alcohol Offenses 

States and many municipalities outlaw drunkenness in places fre¬ 
quented by the public, and some states and municipalities prohibit 
open containers of alcoholic beverages in motor vehicles. Some 
municipalities ban the carrying of open containers in a public place. 
State law in some jurisdictions imposes total prohibition of beverage 
alcohol upon school, college and university property, and in most states 
now persons under age twenty-one cannot purchase, consume or 
possess any alcoholic beverage. 

The sale of alcoholic beverage is regulated in every jurisdiction. 
It is illegal to sell it without a state license, it is illegal to sell it to minors, 
and, in most places, it is illegal to sell it during certain hours. Penalties 
for illegal sale typically are more severe than penalties for illegal posses¬ 
sion or use, and these provisions may be used to control boisterous 
campus activities in some circumstances. When Illinois State Univer¬ 
sity Students began to conduct frequent revelries at which the hosts 
would buy a keg of beer and then resell it by the cup to those attend¬ 
ing, local police sent undercover agents into the parties to buy a cup. 
The ensuing arrest for sale of alcoholic beverages without a license 
provided a stiff deterrent to such activities. 8 

BREACHES OF THE PEACE 

The first line of defense in the police officer's armamentarium 
against disorderly and boisterous conduct is the criminal charge of 
disorderly conduct or disturbing the peace. Unfortunately, reliance 
on these charges may not provide the expected remedy, and the un¬ 
wary police officer may find himself or herself in trouble as a result 
of a prosecution based upon an unconstitutional statute or ordinance. 

A fundamental legal maximum declares: nullum crimen sine 
lege —there is not crime unless a law prohibits the act, even though 
it might be morally wrong. For this reason, a criminal law cannot be 
vague or ambiguous. Citizens are entitled to know just what conduct 
is prohibited, and the courts cannot apply a written law when per¬ 
sons of common intelligence would have to guess at its meaning. 

The problems with statutes or ordinances addressing breaches of 
the peace are thus obvious. One person's raucous noise is another per¬ 
son's beautiful music. The first amendment to the Constitution assures 
basic liberties of citizens to come and go as they please under the 
guarantees of the right "peaceably to assemble" and freedom of speech. 

It is difficult to draft a statute or ordinance that sufficiently pro¬ 
tects constitutional rights, can be fairly and evenly applied, and does 
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not leave the determination of what conduct is "disorderly" or 
"disturbs" or "breaches" the peace solely to a subjective, personal opi¬ 
nion of the police officer. Unfortunately, existing breach of the peace 
laws often are defectively vague. Because such vague or overbroad 
laws may be declared unconstitutional in the courts, 9 a prosecution 
based upon them may be lost. In an extreme situation, a police of¬ 
ficer who makes an arrest under a patently unconstitutional statute 
might be liable to suit for false arrest or violation of civil rights. 10 

That is not to say that valid laws against breach of the peace do 
not exist. Such laws will be valid and enforceable if they outlaw distur¬ 
bances of public tranquility by acts which incite violence or tend to 
provoke or excite others to break the peace, and if they clearly set 
forth specific conduct which is forbidden. For instance, an appellate 
court in Pennsylvania recently upheld the conviction of a fraternity 
at Penn State on charges of disorderly conduct for noise violations. 
The Pennsylvania statute in question made it illegal to make 
"unreasonable noise" with "intent to cause public inconvenience, an¬ 
noyance or alarm, or recklessly creating a risk thereof." The court 
construed "unreasonable noise" to include playing a stereo system so 
loud at the Alpha Epsilon Pi fraternity house at 11:20 p.m. that the 
music could be heard by a resident of a house on a parallel street one 
block distant, and by an investigating officer at a distance of fifty yards 
from the fraternity house. 11 

Adequate statutes or ordinances for regulation of noise and rowdy 
conduct are important to successful campus administration. Where 
they do not exist, a college, university, or university system should 
consider having legal counsel draw up a tight, constitutional provi¬ 
sion which could then be lobbied to passage in the state legislature 
or, for institutions whose campuses fall under municipal regulation, 
by the city council. 

TRESPASS AND LOITERING 

Trespass on another's real estate was not a criminal offense under 
old common law, although a private civil suit for damages could be 
brought against any trespasser. All states and some municipalities now 
have criminal laws making unauthorized entry or presence upon the 
lands or premises of another a minor crime. A related and lesser of¬ 
fense, under some municipal codes, is "loitering," that is, spending 
time idly on another's property. 

Private colleges and universities have a somewhat easier time in 
enforcing trespass statutes than public institutions which are, after all, 
owned by the taxpayers, and are thus subject to the freedom of 
assembly and freedom of expression guarantees of the First Amend¬ 
ment. That is not to say that public institutions cannot enforce criminal 
trespass laws; they certainly can, so long as a valid trespass statute or 
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ordinance exists within that jurisdiction and its terms are strictly 
applied. 

Problematic with offenses of this sort is the constitutional require¬ 
ment that a criminal law cannot be vague or overbroad, and that it 
must be worded in such a way that a citizen could tell what conduct 
was forbidden. An illustration is found in the former "suspicious per¬ 
son ordinance" of Euclid, Ohio. It made a misdemeanant of "any person 
who wanders about the streets or other public ways or who is found 
abroad at late or unusual hours of the night without any visible or 
lawful business and who does not give satisfactory account of himself." 
How does one define "wandering?" What is a "late" hour—10 p.m.? 
Which hour is "unusual," since every hour has occurred once each 
day since the world was created? Give "satisfactory account" to whom? 
Who gets to decide what is "satisfactory?" 

One night a Euclid policeman saw a man and a woman in a parked 
car. The woman got out and went into a nearby apartment building. 
When approached by the officer, the man would not—or could not— 
identify the woman and gave several addresses for himself. He was 
convicted under the ordinance and sentenced to thirty days in jail. 
The United States Supreme Court vacated the conviction in a 
unanimous opinion, holding that the man could not have known that 
his conduct was prohibited by the broad and vague wording of the 
ordinance. 12 

Similarly, a criminal law cannot be "overbroad," that is, it can¬ 
not go farther than it needs to, and thereby stifle individual liberties, 
even if its basic purpose is legitimate. The city of Opelousas, Loui¬ 
siana, adopted a juvenile curfew ordinance that barred youngsters 
under age seventeen from being on the public streets or in a public 
place at certain late hours. 

A federal court of appeals held that the citywide ordinance was 
simply too broad to withstand constitutional scrutiny. The court 
observed that minors are "persons" under the United States Constitu¬ 
tion, and have fundamental rights of liberty, speech, association, and 
travel that were impinged upon by the ordinance. The opinion noted 
that under the ordinance minors were prohibited from attending 
religious events, when travel to and from them would have to be made 
during the curfew period, and that it even prevented a minor from 
being on the sidewalk in front of his home, engaging in legitimate 
employment, or traveling through Opelousas on an interstate trip. Fur¬ 
ther, the court said, the ordinance invaded the parental role in child- 
rearing because it intruded upon the decision-making powers of parents 
in regard to such activities. In striking down the criminal ordinance, 
the court observed that it was not expressing any opinion on validity 
of the curfew ordinances "narrowly drawn to accomplish proper social 
objectives." 13 
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As noted, state statutes usually set parameters on the power of 
campus administrators to ban or remove persons from the campuses 
of institutions which are otherwise open to the public, and these laws 
must be strictly complied with. Many such laws require that an ac¬ 
cused have been given prior notice that the particular area is not open 
to public use, and also require that the prohibition be necessary to 
maintain orderly operation of the institution. Under some laws, the 
notice may be verbal; under others is must be posted or, otherwise 
made in writing. 

The necessity of the prohibition is illustrated by one case which 
involved a former student at the State University of New York at 
Binghamton. The institution's president had sent the man a notice 
warning that he was no longer welcome on campus and that if he were 
found on campus, he would be prosecuted for trespass. Later, he was 
found in the pub in the university union, which was open to the general 
public, and he was arrested and subsequently convicted of trespass. 

New York statutes empowered public institutions to exclude per¬ 
sons from campus to maintain order and discipline. The court of ap¬ 
peals set aside the conviction, however, because there has been no 
showing: 

that the particular order of exclusion had a legitimate basis and that, 
considering the nature and use of the subject property, its enforce¬ 
ment did not unlawfully inhibit or circumscribe the defendant from 
engaging in constitutionally or statutorily protected conduct. 

On the other hand, where the applicable state trespass statute re¬ 
quires some notice to a trespasser that a certain place is "off limits," 
it is sufficient if the notice was given on a prior occasion. Thus, when 
a man was involved in an incident at Washington University's Olin 
Library in 1984, he was told by a campus police sergeant that any 
subsequent entry onto Washington University property would be 
trespass. A year later he returned to the library, and was arrested. 
The Missouri Court of Appeals held there was sufficient proof of prior 
communication of notice that subsequent entry would be unlawful, 
and upheld the man's conviction for first degree trespass. 15 

Before an arrest is made for trespass on public property, the of¬ 
ficer must be certain that a valid trespass law applies to the property, 
that any requisite notice or posting of the prohibited area has been 
given, and that all other requirements of the statute or ordinance have 
been met. Charges of loitering, or its first cousin, vagrancy, should 
be used only with utmost caution because many such statutes or or¬ 
dinances are constitutionally unsound due to vagueness or overbreadth. 

TRAFFIC CONTROL 

Traffic control is a major part of the work of most campus security 
departments. The concentrated population, often moving on campuses 
laid out before the automobile was commonplace, presents many prob- 
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lems of traffic flow, parking and safety. The authority of campus of¬ 
ficers to issue traffic offense citations and the power of the institution 
to levy fines is regulated by state statutes. Because parking tickets are 
still criminal offenses in most jurisdictions, procedures must be carefully 
formulated to conform with provisions of state law. 

Towing and "booting" of improperly parked vehicles provide 
potential for problems. If there is not clear legal authority for such 
actions, those who move or impound a vehicle might be hit with a 
civil suit alleging damage to the body or drive train of the vehicle as 
a result of the move. Nonetheless, the crowded conditions of many 
campuses require towing in flagrant cases. Caution is in order to en¬ 
sure that state law authorizes such action before it is taken. 

Payment of traffic fines can generally be effected by withholding 
of grades, transcripts, or degrees, so long as the institution's rules have 
provided for such a penalty. One case upheld the withholding of a 
law diploma by the University of Texas because the student had a large 
number of unpaid parking tickets. The student had accumulated the 
parking tickets over a number of years, and evaded university attempts 
to collect. University regulations authorized the withholding of 
transcripts or grades in such cases. The university refused to issue the 
diploma to the student even though he had completed all requirements 
for the degree and had even passed the bar examination. He sued for 
the diploma, but the Texas Court of Civil Appeals ruled that the univer¬ 
sity has authority, under Texas law, to impose traffic fines and 
withhold the diploma. 16 

VANDALISM 

Vandalism is the willful destruction or defacing of another's pro¬ 
perty. In early law it referred especially to the spoiling of artistic or 
literary treasures, reflecting the source of the name of the offense; the 
"vandals" were the barbarians who overran much of civilized Europe 
and north Africa in the fourth and fifth centuries and eventually pil¬ 
laged the great city of Rome. 

Most jurisdictions now have statutes which make it a misdemeanor 
to destroy, deface or injure any property of another if it is done with 
"malicious" or "mischievous" intent. Such laws typically are entitled 
"malicious mischief" or "malicious destruction of property" in the 
criminal codes. 
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Chapter VII 


White Collar Crime on Campus 


While most campus security work is concerned with order 
maintenance, theft, and some crimes of violence, occasionally cam¬ 
pus security efforts must be directed toward more sophisticated of¬ 
fenses which fall under the label of "white collar crime." In some in¬ 
stances campus police will be called in to work with other investigative 
units from agencies of the state or federal government, and an 
understanding of such crime, and the investigative techniques used 
to combat it, are necessary. 

FRAUD IN LOANS AND GRANTS 

Federal dollars have become a way of life for many colleges and 
universities in the fields of research and student financial aid. These 
programs are enormous on many campuses, and present abundant 
opportunities for fraud and abuse. 

The Inspector General of the U.S. Department of Education has, 
in recent years, conducted massive investigations of grantees or 
research and student aid programs. In one recent six-month period, 
the office processed a total of 1,644 audits of grantees and contrac¬ 
tors under departmental programs, which resulted in disallowances 
of costs totaling $42.7 million and questioned costs of another $21.7 
million. Investigations by the Inspector General during the period 
resulted in seventy-four criminal indictments and fifty-nine criminal 
convictions, and fines and restitutions ordered totaled over $1 million. 1 

Types of Schemes 

Student financial assistance programs, including federally 
guaranteed loans provided by private lenders, have been defrauded 
through a variety of schemes. Nonstudents have used fraudulent names 
and social security numbers to obtain loans and grants, intending simp- 
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ly to steal the funds. Aliens, who generally are not eligible for such 
programs, have falsified their status with the Immigration and 
Naturalization Service in order to obtain loans. Students who other¬ 
wise were eligible have collected the funds, then quit school and used 
the monies for other purposes. Moreover, officers and employees at 
many colleges and universities have embezzled funds by processing 
grants for nonexistent students, then pocketing the money. 

Some grant officers have allowed their institutions to divert 
legitimate grant monies to other, nonauthorized campus programs—-a 
seemingly harmless move that can nonetheless constitute embezzle¬ 
ment. In one case, a local bank required a private college to make 
kickbacks to it as a precondition for the bank's making of loans to 
students. The bank was fined a significant amount, and several bankers 
went to jail. 2 

One loan fraud scheme was revealed after a van suspected in a 
hit-and-run accident was stopped by campus police at the University 
of Massachusetts in Boston. An inventory of the vehicle revealed 
various papers that appeared to have been used in a loan fraud. The 
driver of the van eventually was convicted of use of a false name in 
a mail fraud scheme and of making false statements to a bank with 
intent to defraud. 3 

An important court decision facilitating investigations and pro¬ 
secutions of grant and loan fraud cases was United States v. Smith, 
handed down in 1979 by the Fifth U.S. Circuit Court of Appeals. The 
case held that federal funds that have been received by a college and 
put into its work-study budget continue to have the character of 
"money ... of the United States," and thus stealing it from the work- 
study program was theft of federal property. Accordingly, the court 
ruled, a clerical employee at Bishop College could be subjected to 
federal criminal prosecution on charges of stealing from the college's 
work-study program, 4 

The importance of the case rests in the fact that the U.S. Depart¬ 
ment of Education has an extensive investigative program, under the 
Inspector General, staffed by specialists in investigating economic 
crimes of this sort and prosecuting them in federal courts. Most state 
and local police agencies, as well as campus police departments, do 
not have investigators experienced in fraud schemes of this type, and 
local prosecutors and judges may be unfamiliar with complex fraud 
and embezzlement cases. The decision has implications for many other 
federally funded programs in which monies are received by institu¬ 
tions and commingled in state and institutional accounts. 

Preventive Measures 

The Inspector General recommends a series of preventive measures 
to be used by colleges and lending institutions to reduce the possibilities 
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for student loan program fraud. Included are: (1) give each applicant 
only one form; (2) each applicant should be required to produce two 
separate means of identification, along with a valid school identifica¬ 
tion card; (3) social security numbers on the identification should be 
compared with that on the application; (4) loan checks should be made 
payable jointly to the student and the college, and sent to the college, 
not the borrower; (5) when checks are cashed, tellers should record 
the document used for identification; (6) where possible, lenders should 
photograph persons cashing loan checks; (7) lenders should be cer¬ 
tain the co-payee college has endorsed the check before cashing it; 
(8) if a refund is due, it should be sent directly to the lender, not the 
borrower. 5 > 

COMPUTER THEFT AND MISCHIEF 

Data within computer memories can be covertly stolen, altered, 
or destroyed with the push of a single key. Computer-to-computer 
communications can be intercepted through wire-taps, and despite the 
best efforts of electronic surveillance equipment and personal securi¬ 
ty in areas of input and transmission, one expert has said that "real 
security measures" against wiretaps have not yet been developed. 6 

Computer crime may touch many facets of campus operations. 
One recent grade-tampering scheme using university computers 
resulted in a guilty plea by a former university employee and the ex¬ 
pulsion of fourteen students at the University of Southern California. 
The scheme may have involved as many as forty-three students. The 
former employee of the university's registration and records office 
allegedly took payoffs from students ranging from $500 to $2000 to 
change course grades. He pleaded guilty to violation of a California 
computer crimes statute. 7 

Computer Intervention Techniques 

Three methods of computer theft or interference have been 
described. One is called the "Trojan Horse," in which an improper 
operation is hidden within the main program and the unauthorized 
activity (generation of reports, or alteration or transfer of data) is ac¬ 
complished while the system seemingly performs the legitimate task. 
The second is known as the "Salami Technique," in which an applica¬ 
tions program is placed into computer memory to siphon off almost 
indistinguishable amounts of data. An illustration would be the roun¬ 
ding off of all bank deposits to the lowest ten cents and crediting the 
odd pennies to the computer thief's account. The third method is called 
"Super Zapping," which employs a micro-utility program to modify 
or destroy the computer's memory without a trace of tampering. The 
so-called computer "virus" is a slowly-developing form of this insidious 
destruction. 


61 




System Security Techniques 

The American Society for Industrial Security suggests five criteria 
for increased system security: (1) separation of knowledge through 
job rotations, division of responsibilities, physical isolation, and the 
like; (2) written program instructions with threat monitoring and audit 
trails built in; (3) careful accounting of all input documents; (4) periodic 
changes in access codes and passwords; and (5) scramblers and cryp¬ 
tographic applications. 8 

Criminal Laws and Computer Crime 

Congress has enacted the Counterfeit Access Device Act, 9 the 
Computer Fraud Abuse Act, 10 and the Electronic Funds Transfer Act 11 
in an attempt to meet the modem hybrids of crime made possible by 
computers. Other federal status prohibiting theft from the government 
or its contractors, banks, or through use of the mails may also have 
applicability. Many states have recently copied the federal laws. 
Nonetheless, one legal expert has declared that development of the 
law dealing with computers "is about three years behind the 
technology." 12 

Traditional theft laws may not fit computer crimes. An example 
is the case of Lund v. Commonwealth, 13 i n which the conviction of 
a doctoral student at Virginia Tech for larceny by computer was over¬ 
turned by the Virginia Supreme Court of Appeals. The student, who 
was pursuing a degree in statistics, wanted to use the institution's main¬ 
frame computer for his massive dissertation research project. Without 
permission, he went ahead with the project using access keys assign¬ 
ed to other persons. The university, which leased the mainframe from 
I.B.M, tabulated the value of the computer time used by the student 
to be $26,384.16, though the actual physical property that he had 
taken—computer cards and printouts—was of negligible value. 

The student was found guilty of grand larceny by a circuit court 
jury, but the high court overturned the conviction because the old 
Virginia larceny and false pretenses statutes covered only thefts of 
goods and chattels, which, the court said, could not be stretched to 
include computer time or services. The Virginia legislature promptly 
passed a specific computer theft statute in response to the court's 
decision. 

Searching Computers for Evidence 

When crime through use of a computer is suspected, a search for 
a program or data files within the suspect's computer system sometimes 
is necessary. Recognizing the difficulties in acquiring a search war¬ 
rant and performing such a search, the Federal Bureau of Investiga¬ 
tion has issued a guide for computer evidence searches. 

Before the search, preparations must include proper identifica¬ 
tion of the equipment to be searched, so that appropriate technical 
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assistance, hardware, and software (perhaps specially written in¬ 
vestigatory programs to retrieve the desired data) will be available. 
Tight physical security must be provided for the search itself to en¬ 
sure that remote terminals are not available to suspects or accomplices 
to permit erasure or alteration of data before it can be seized. A record 
of all computer activity during the search should be kept on a com¬ 
puter log. Lastly, safe storage for the seized items must be arranged 
well ahead of time. 14 

Use of Institutional Resources for Private Purposes 

Conversion of institutional resources for personal use is a pro¬ 
blem for every employer. The massive operations of a modern univer¬ 
sity present myriad opportunities for misuse of time, equipment, and 
supplies, and many who are guilty of such misappropriation do not 
realize that it may constitute theft or embezzlement. Computers, 
photocopiers, secretarial time and long distance telephone services are 
the frequent subjects of campus theft. 

The issue of private use of institutional resources, however, grows 
fuzzy where many faculty members are concerned. At research univer¬ 
sities, professors are expected to perform research and publish results 
in books and scholarly journals, and to consult with and assist en¬ 
tities outside the university. Generally, it is entirely appropriate that 
university resources be utilized in these endeavors, and allegations of 
misuse in such circumstances should be approached cautiously. 
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Chapter VIII 


Violent Offenses on Campus 


Violent crimes—those directed against persons—are deemed the 
most serious class of criminal offenses because the American society 
values persons above property. Sadly, violent crime is a significant 
factor in American campus life today. The USA Today survey of one- 
fourth of the nation's institutions of higher education tallied 31 
homicides, 653 forcible rapes, 13,079 assaults, and 1,874 armed rob¬ 
beries on our campuses during 1987. 1 

HOMICIDE 

Homicide—the unlawful killing of a human being—is common¬ 
ly broken into three categories, murder, manslaughter, and negligent 
homicide, depending upon the criminal intent of the assailant. Murder 
is homicide committed with criminal malice, which is an intent to kill 
or injure, express or implied, although not necessarily with any hatred 
or ill will toward the particular victim. In most states, first degree 
murder occurs when the criminal premeditated the killing, that is, plot¬ 
ted or determined to do it ahead of time, if even just in the few seconds 
before the fatal act. 

Many states also recognize the “felony-murder doctrine," under 
which a person may be found guilty of first degree murder if a death 
resulted while the person was engaged in some other dangerous felony, 
such as arson, rape, burglary, or armed robbery—even though the 
person had no intention of killing anyone. The felony-murder doc¬ 
trine may have enigmatic applications. For instance, two would-be 
robbers walked into a California liquor store. One pulled a revolver 
while his accomplice demanded money from the proprietor. The pro¬ 
prietor's wife was standing nearby on a ladder, tending stock. She 
saw what was happening, whipped out her own gun, and fatally shot 
the robber who was holding the revolver. The surviving robber later 
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was; convicted of his partner's murder under the felony-murder 
doctrine . 2 In another case, where gunmen held up a business office 
at gunpoint they harmed no one but took money. The business owner 
died of a heart attack more than fifteen minutes after the robbers had 
departed, and the robbers were convicted of the man's murder . 3 

Manslaughter is the unlawful killing of another person but without 
malicious intent to kill. Commonly, manslaughter includes homicides 
occurring in the course of criminal acts that are not encompassed in 
the felony-murder rule, or through culpable negligence, where a death 
results because a person acted carelessly under circumstances which 
included a risk of death or great bodily harm to others. 

Where one person kills another in the "heat of passion"—because 
of sudden powerful provocation such as a body blow or the discovery 
of one's spouse in the the act of adultery—the law in some states reduces 
the homicide from murder to manslaughter. The theory behind the 
rule is that, when one acts in sudden rage or passion, the person can¬ 
not have formulated the criminal malice necessary to constitute murder. 
However, the doctrine of "heat of passion" is not applicable where 
a person, once provoked, has had time to "cool." 

The lowest degree of homicide is negligent homicide, which is 
a part of the motor vehicle code in many states. Aimed primarily at 
drunken and reckless drivers, such statutes typically apply to death 
resulting from reckless operation of a motor vehicle in a reckless man¬ 
ner evincing a wanton disregard for the safety of others. 

First degree murder usually is punishable by the death penalty 
or life imprisonment, and second degree by many years in the peniten¬ 
tiary. Manslaughter typically may draw from one to ten years of im¬ 
prisonment, and negligent homicide from six months to one year. 

ASSAULT AND BATTERY 

A battery is the slightest unauthorized touching of another human 
being. Most touching of one person by another is authorized because 
consent to the touching is either expressly given, or implied. We ex¬ 
pressly consent to being touched when we reach out to shake hands 
with another person or when we participate in sports. And we im¬ 
pliedly consent to being brushed against as we walk down a busy 
hallway or stand in a crowded elevator. We do not impliedly con¬ 
sent, however, to unreasonable force in such a circumstance. If so¬ 
meone knocks us down in a hallway, we have been the victim of a 
battery. 

An assault, in criminal law, is an attempted battery while the at¬ 
tacker has present ability to effect the battery. Often, an assault 
amounts to putting a person in fear of receiving a battery. The victim 
need not be touched to constitute an assault. 
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We can be battered—or assaulted—by someone using bare hands, 
or a weapon in the hands, or a projectile. Shooting someone and run¬ 
ning into a person with an automobile are forms of battery. Even giving 
venereal disease to a sexual partner is a battery, because the partner 
consented to the sex act but not to receiving the disease. 

Simple assaults and batteries—made with fists—usually are misde¬ 
meanors, but aggravated or malicious assaults and batteries— 
performed with a weapon—are serious felonies. In some states, such 
batteries come under "malicious wounding" felony statutes. Assault 
and battery are both criminal and civil offenses, and a perpetrator 
can be simultaneously prosecuted in criminal court and sued for money 
damages in a private civil lawsuit growing out of the same attack. 

RAPE 

In its classic definition, rape is the carnal knowledge of a woman, 
by a man, against her will. A rape victim need not physically resist 
her attacker; if she submits through fear it is still a forcible rape. 
Females under a certain age are held by law to be incapable of con¬ 
sent, so a voluntary sex act with such a girl, even at her instigation, 
will be felonious. Because the law precludes her consent, the offense 
is usually called "statutory rape." The age of consent varies among 
states, but typically it is fourteen, fifteen or sixteen, Many states have 
modernized their rape laws, placing them within comprehensive sex¬ 
ual assault and sexual battery schemes, which outlaw other kinds of 
overt sexual molestation as well as forced coitus. 

Trauma of the Trial 

It is sometimes said that a rape victim is "raped twice"—once in 
the original assault and the second time when she takes the witness 
stand in her assailant's trial. This is because the usual defense to a 
rape charge is "consent," and the victim's character and proclivity for 
sexual activity may be seen as germane to that issue. Assistance is need¬ 
ed to help sexual assault victims work through the so-called "rape 
trauma syndrome," and this is being offered on many campuses. 

The law of evidence has been changed in most jurisdictions in 
recent years to aid rape victims in another way. Formerly, if the defen¬ 
dant claimed that the woman had consented to the sexual act, the rape 
victim's past sexual history could be paraded before the jury, because 
her past conduct might shed some light on whether it would be likely 
that she had consented or not. As a result of a campaign led by the 
National Organization for Women, most states recently have modified 
their laws and evidentiary rules so that a victim's past sexual behavior 
with other partners is held to be immaterial, and thus cannot be brought 
out at the trial. 
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Campus Rape Avoidance 

Dr. Leonard Terri to of the University of South Florida has publish¬ 
ed a checklist for campus assault and rape safety. It urges assessment 
of the following: (1) surveillance of problem locations, which are sites 
of previous assaults, indecent exposures, robberies, purse snatchings, 
and the like, and which will warrant special attention from security 
guards, escort services, extra lighting, and emergency telephones; (2) 
lighting standards, to assure that nationally recommended illumina¬ 
tion amounts are provided, and that bumed-out lights or reduced usage 
of existing lighting to conserve energy are not creating a danger; (3) 
grounds-keeping responsibilities, to avoid shrubbery and hedges of 
sufficient height or location to provide a hiding place for an assailant; 

(4) scheduling of classes, to avoid night classes in isolated locations; 

(5) emergency telephones, to assure that telephone communication is 
accessible after offices are closed, and without need for coins, at walk¬ 
ing routes, parking lots, and recreation areas; (6) dormitory security, 
ensuring that protection exists even though coed dormitories are us¬ 
ed; (7) arrangement of after-hours and weekend work so that isolated 
employees are not left in lonely areas; (8) rape prevention programs, 
to provide women beforehand with various rape prevention techni¬ 
ques; and (9) crime prevention training for security personnel, so that 
expertise can be brought to bear in campus planning and programs. 4 

Campus police agencies should not be left with sole responsibili¬ 
ty for rape safety. Rather, a campus-wide program should be instituted. 
Central Michigan University, for instance, adopted a "provictim" 
stance as part of a broad program that includes escort service by man- 
woman teams and foot patrols by students, sexual assault training for 
dormitory advisors, increased late-night lighting, and awareness pro¬ 
grams to help the psyche of the victim and her friends by accentuating 
that blame for the attack lies on the rapist, not the victim. 5 

Likewise, Vanderbilt University has published two booklets that 
are furnished to all entering students. One deals with rape and sexual 
abuse, and explains the "myths and realities" of sexual attack, preven¬ 
tive measures, intervention methods, and how to deal with the after- 
math of an attack. The other booklet treats crime prevention generally, 
ranging from bicycle theft to purse snatching and harassing telephone 
calls. The booklet even includes photographs of campus security of¬ 
ficers in an attempt to make students feel at ease with security 
programs. 6 

Dealing With the Rape Victim 

Not only should psychological support services be provided a rape 
victim, but investigators with special training should help build a pro¬ 
secutable case. According to one experienced rape case prosecutor, 
rape victims rarely are able to tell the whole story the first time, at 
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least to regular police officers. The tendency is for victims to omit 
the particularly harsh, bizarre, or embarrassing details, perhaps because 
they subconsciously feel that it may reflect badly upon them. If the 
victim was herself engaged in some lesser wrongdoing, such as alcohol 
or drug abuse, or consenting to some lesser sexual activity, she usual¬ 
ly will not report it in the first interview, thus hindering the investiga¬ 
tion and weakening the credibility of her testimony for trial. An ex¬ 
perienced rape investigator may be able to use a protocol that will 
get the "negatives" of the case developed and dealt with promptly. 7 

HOMOSEXUAL OFFENSES 

Sodomy statutes in many states still prohibit anal and oral inter¬ 
course. While several Supreme Court decisions in the area of marital 
privacy have indicated that such laws would not be enforced as to 
married persons, the courts have not been willing to extend that pro¬ 
tection to homosexual relations. The United States Supreme Court 
recently upheld the right of a state to outlaw homosexual conduct if 
its legislature so chooses. 8 New York's highest court, however, has 
held to the contrary, extending a state constitutional right of privacy 
to adult homosexual sex, and has held unconstitutional the New York 
statute prohibiting consensual sodomy between adults. 9 

In police work it is important to remember that homosexual orien¬ 
tation is, of itself, not illegal. Only homosexual acts which fall under 
the sodomy laws are illegal. 

As noted, the United States Supreme Court recently upheld 
Georgia's sodomy law and said that the federal constitutional rights 
to privacy and equal protection of the laws do not prohibit a state 
from outlawing homosexual activity. This decision certainly will rein¬ 
force attempts by colleges and universities to prohibit homosexual con¬ 
duct by their employees, which is prohibited under the moral turpitude 
provisions of many employment contracts and institutional policies. 
The courts have been consistent in upholding the termination or 
discipline of faculty members for homosexual acts which would have 
amounted to public sexual misconduct, regardless of gender. 

A federal appeals court upheld the dismissal of a tenured pro¬ 
fessor of veterinary medicine at Oklahoma State University after he 
passed notes soliciting homosexual activity to an undercover campus 
police officer in an adjoining restroom stall at the Student Union 
Building. The policeman testified that upon entering a bathroom stall 
he received a note wrapped around a pen from the professor, who 
was occupying the adjoining stall. The note, initiated by the professor 
in apparent response to existing writing on bathroom walls, read (the 
professor's admitted writing is italicized): 

Interested in what? Did you leave the note? 

That's why I'm herel No chains! 
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OK, let's go outside and talk. 

There's nobody in here. What do you want? 

Ass—you? 

Sounds goodl 
OK, let's go talk. 

Although the professor was arrested for soliciting a lewd and in¬ 
decent act, formal criminal charges were eventually dropped. After 
his discharge the professor sued for reinstatement. It was not denied 
that the professor was considered a very good teacher with excellent 
research capabilities. The professor contended that the issue should 
be whether, under the guidelines of the Association of American 
University Professors, the incident surrounding his termination affected 
his teaching. He also contended that he was denied due process when 
terminated. The unsympathetic appeals court held that the evidence 
involving the professor's actions in the restroom constituted moral tur¬ 
pitude, and affirmed his termination. 10 

Similarly, another federal appeals court upheld the discipline of 
a twenty-nine-year-old graduate assistant who sued Louisiana State 
University after it refused to assign her teaching duties. The court ap¬ 
proved the university's actions, based on the university's contention 
that it removed her teaching duties not because of her homosexual 
orientation, but because of the professional impropriety of her intimate 
relationship with a seventeen-year-old freshman student, regardless 
of the gender of the student. 11 

DOMESTIC VIOLENCE 

Domestic violence is the name given to violence between people 
in special, close relationships. Usually it is directed against spouses, 
live-in sexual partners, and children. While such concerns are not nor¬ 
mally a part of campus police work, domestic violence is a problem 
at institutions which have married student housing. 

An adequate response to domestic violence may involve unique 
needs. For one thing, the victim may not be able to return home because 
of continuing danger. Most communities now provide spouse abuse 
shelters, which are open to unmarried persons as well as married. In 
some cases these have even provided temporary living quarters for 
female college students who have been abused by their boyfriends and 
fear additional violence. The welfare or human services agencies in 
every state now are empowered to provide "protective services" in¬ 
tervention for children or helpless adults who are the victims of physical 
violence, and youth courts likewise can intervene to protect children 
who fall under the classification of dependent or neglected children. 

Often in the past, women who were abused by boyfriends or 
spouses did not "press charges" because to do so would have made 
their lives worse. Frequently, they had no life options. If the husband 
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was in jail, he could not work and provide for the family, and the 
woman typically had no resources or means of support. The problem 
was more acute if there were children. 

It was often thought that retaliation would be certain, and that 
the woman would simply be further endangering herself if she called 
police and encouraged prosecution. A recent study by the National 
Institute of Justice and the Minneapolis Police Department indicates 
otherwise, however. The study found that 16% of the women who 
reported domestic violence to the police were assaulted a second time, 
but 23% of those who did not call police suffered a second assault. 
When the assailant was the victim's spouse, the statistics were even 
better: the woman was 41% less likely to be assaulted again if she 
called police than if not. Moreover, it appeared from a controlled study 
that the likelihood of repeat conduct was reduced if the assailant was 
arrested, rather than just "given advice" by the police or ordered to 
stay away from the home for eight hours. Only 19% of domestic 
assault assailants who were arrested committed another assault within 
the following six-month period, while 33% of those who were advis¬ 
ed, and 37% of those who were told to stay away, committed subse¬ 
quent assaults. The researchers concluded that, in domestic assault 
cases, police should make an arrest "unless there are good, clear reasons 
why an arrest would be counterproductive." 12 

HAZING 

Hazing—the initiation ritual used by fraternities and sororities— 
traditionally involves some physical violence, and thus can present 
a campus security problem. Alcohol abuse, sometimes to levels of lethal 
toxicity also is a common part of hazing. In 1986, The Chronicle of 
Higher Education reported that in the preceding eight years, 29 col¬ 
lege students had died in hazing incidents across the country. 13 While 
most incidents involve male fraternities, sorority sisters are sometimes 
involved in misconduct as well, such as the 1988 incident in which 
Alpha Chi Omega pledges at the University of Maine were allegedly 
branded with the sorority's initials using a metal stamp heated over 
a candle flame. 14 

The nature of hazing makes it a difficult campus problem. It is 
voluntarily undertaken by all concerned, and the inductees usually 
are sworn to secrecy. Abuses are likely to be concealed to protect the 
reputation of the group. One expert in the campus security field recom¬ 
mends that the campus security chief meet with fraternity leaders to 
discuss the legal aspects as well as the dangers of hazing, so that all 
concerned are informed before-the-fact of the ramifications of hazing 
abuses. 15 

While hazing itself is not illegal, any unauthorized touching of 
one person by another constitutes a battery (discussed earlier in this 
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chapter). Although a pledge may have consented, expressly or im¬ 
pliedly, to some horseplay as a part of hazing, that consent could not 
extend to harmful or hazardous acts. Thus, injurious physical hazing 
could be prosecuted under assault and battery laws. Other criminal 
laws, such as "reckless endangerment" statutes, might be applicable 
as well. 

SUICIDE AND DISTURBED PERSONS 

Emotionally disturbed and suicidal persons present an extremely 
difficult area for campus security. Use of restraints should always be 
kept to the minimum necessary to protect the disturbed person and 
others; the legal principle of the "least restrictive alternative"—meaning 
the least restrictive type of restraint which will get the job done— 
should be the guiding principle. However, where restraint is necessary, 
it should be used to prevent a person from harming him or herself 
or someone else. 

While student suicide prevention usually falls within the purview 
of the student services department, occasionally the problem will con¬ 
front security officers. The risk of suicide seems to increase with a 
significant crisis event in the person's life, particularly one which the 
person considers shameful, or with clinical depression. Signs of 
presuicidal depression include loss of appetite, withdrawal from ac¬ 
tivities and peers, sleep difficulties, posture suggesting fatigue, a sad 
facial expression, and a slowing of thoughts and actions. Preparations 
for death, such as giving away valued possessions, should be taken 
seriously. 16 

Experts say that the old tale that someone who talks about suicide 
is not going to do it, is erroneous; there is a positive correlation be¬ 
tween threatening suicide and doing it. A presuicidal person should 
not be left alone, and campus security should immediately secure pro¬ 
fessional mental health assistance for such a person. Failure could result 
in both a tragedy and a lawsuit against the institution and officers 
for failure to intervene. 

BOMB THREATS 

Bomb threats are not uncommon oh college and university cam¬ 
puses. Even though most bomb threats turn out to be hoaxes, ail must 
be taken seriously. The best defense to bombs is controlled access to 
facilities, and this is, of course, enormously difficult to achieve on 
a college or university campus. Nonetheless, some steps can be taken, 
such as the locking of storerooms, utility areas, and closets to minimize 
available places to leave a bomb device undetected. Contingency plans 
should be in place for bomb threats, with someone trained in such 
matters available twenty-four hours a day. 


72 


A key factor in managing bomb threats is the telephone operator's 
response. Operators should be trained to elicit as much information 
from the caller as possible, with the two most important items of in¬ 
formation being the expected time of the explosion and the location 
of the device. The operator should keep the caller talking as long as 
possible because the longer the conversation goes on, the more likely 
it is that the caller will say something that provides a clue to his or 
her identity. Operators should be provided with a bomb threat report 
form, which will remind the operator during the conversation to be 
alert for background noises, the caller's accent, tone of voice, and other 
distinguishing details. If calls are repetitive, telephone companies can 
provide taping equipment that can record calls and "trap and trace" 
the caller's number. 17 
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Chapter IX 


Juveniles and the Criminal Justice System 


Minors hold special status and receive special treatment in 
America's criminal justice system, and this often has implications for 
campus police work. It is true that only a small portion of college and 
university students are young enough to fall under special juvenile 
court jurisdiction because juvenile court jurisdiction ends when a 
youngster reaches sixteen, seventeen or eighteen, depending upon the 
state. But some college and university students do fall within this 
jurisdiction, and nonstudent juvenile offenders are not uncommon on 
our campuses. 

HISTORICAL DEVELOPMENTS 

At old English common law, a child under age seven could not 
be held responsible for criminal conduct because, it was said, he or 
she was not capable of forming criminal intent. From age seven to 
fourteen, a child was presumed incapable of a criminal act, but that 
presumption could be rebutted by showing that the child was mature 
enough to understand the wrongfulness of the act. At fourteen and 
above, youngsters accused of crime were tried and punished just the 
same as adults. The history books record children as young as eight 
and ten being hanged in Eighteenth Century England and early 
America. 

In the late nineteenth century, reformers drew public attention 
to the fact that children were subjected to adult court procedures and 
were given long prison sentences in penitentiaries alongside hardened 
adult felons. The reformers believed that society owes a special duty 
to its children to try to redirect them when in trouble, not to assure 
their doom. Judge Julian Mack, a prominent reformer, wrote in a 1909 
issue of the Harvard Law Review that the inquiry should not be 
whether a child is "guilty" or "innocent," but rather, "what is he, how 
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has he become what he is, and what had best be done in his interest 
and in the interest of the state to save him from a downward career." 1 

In response, juvenile court procedures were developed in which 
children who ran afoul of the law were to be treated not as criminals, 
but as wards of the state, in need of intervention, special care and 
guidance. Eventually special juvenile courts were established in every 
state. 

The Reforms 

Juvenile courts came to reflect the reformer's ideals. The process 
was technically decriminalized, and minors were not charged with 
crimes under criminal warrants or indictments, but became the sub¬ 
ject of civil petitions alleging a "delinquent act." There was no trial, 
but an "adjudicatory hearing" at which he or she would not be con¬ 
victed, but, if there was sufficient evidence, "adjudged delinquent." 
Delinquents did not get a criminal record, and proceedings and records 
were strictly confidential. The theory of confinement, if ordered, was 
not to punish but to rehabilitate. Confinement could be only in a special 
juvenile detention facility, not an adult jail or penitentiary. It was 
recognized that adult penal facilities generally are brutal and dangerous, 
and are festering cancers of criminal attitudes, conduct and skills. 

To accomplish their laudable purposes, the legislatures gave 
juvenile courts almost unlimited powers to take over a juvenile of¬ 
fender's life until he or she reached majority. Because juvenile pro¬ 
ceedings were not criminal, such niceties as a defense lawyer, the right 
to a specification of charges, the right to confront and cross-examine 
witnesses, and the right not to be forced to testify against oneself were 
all ignored. In most states, there was not any right of appeal from 
the juvenile judge's actions. 

Reform of the Reform 

Such broad and unchecked powers and inevitably led to abuses 
and unfairness. A fifteen-year-old named Gerald Gault was meted six 
years of confinement in an Arizona reformatory for making an obscene 
telephone call—an offense for which an adult could only have receiv¬ 
ed, at the absolute maximum, a few months in jail. Eventually his test 
case reached the United States Supreme Court, which ruled that the 
juvenile court system was depriving American youngsters of their con¬ 
stitutional rights to due process of law. 2 

The Supreme Court's 1967 decision in the Gault case was followed 
by other similar decisions in state and federal courts. They required 
that the states amend their juvenile justice systems so that juvenile 
offenders would receive most of the procedural safeguards guaranteed 
adult offenders, including the rights to counsel, to confront their ac¬ 
cusers, to have full notice of charges, to secure appellate review, and 
to be able to invoke the fifth amendment privilege against self- 
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incrimination. The only basic criminal court constitutional safeguards 
which have not been extended to juveniles today are the rights to in¬ 
dictment by a grand jury and trial before a jury of citizens (in most 
jurisdictions, a judge alone decides whether a youngster is delinquent 
in a "bench" hearing). 

JUVENILE JURISDICTION TODAY 

Even though juvenile courts have jurisdiction only for offenses 
which are committed while the person is under the juvenile age (from 
16 to 19 depending upon the state), once a juvenile has been adjudicated 
delinquent, the juvenile court continues to exercise jurisdiction over 
the youngster until age twenty-one. A delinquent can be confined, 
for a juvenile offense, until that time in most states. 

What are juvenile delinquency offenses? Generally, they are all 
offenses that would be crimes if committed by adults, with the excep¬ 
tions of murder and traffic offenses. Most jurisdictions handle traffic 
infractions in the regular traffic courts, and murder in the adult criminal 
courts regardless of the age of the accused. Other serious and violent 
offenses can result in a "waiver" of juvenile court jurisdiction, in which 
the matter is transferred to the adult criminal court and the juvenile 
is tried and sentenced like an adult. 

In addition to criminal-type matters, the juvenile courts also ex¬ 
ercise jurisdiction over several types of nondelinquent matters involving 
the welfare of juveniles. These include so-called "status offenses"— 
things like truancy and running away, which would not be crimes if 
done by an adult—and cases of neglected, abused, or ill children who 
need ihtervention and care provided by the state because parents are 
not doing so. 

DETAINING AND PROCESSING JUVENILES 

Juveniles can be taken into custody the same as an adult, if the 
officer has probable cause to believe the juvenile has committed a delin¬ 
quent act. Differences from adult procedures begin at that point, 
however. Many states require that the police make a prompt and 
diligent attempt to notify the juvenile's parent or guardian of the deten¬ 
tion. In many states, a juvenile must be promptly released to parents, 
and cannot be detained, unless the juvenile presents a clear danger 
to himself, herself, or others. In any event, a juvenile should never 
be incarcerated with adults. Some courts have held that failure of police 
to release a juvenile promptly to parents or juvenile authorities will 
invalidate a subsequent confession given to police by the confined 
juvenile. 

Confessions from Juveniles 

Juveniles have rights like adults with respect to interrogation while 
in custody. Questioning should be conducted only after the youngster 
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is given full Miranda warnings. In addition, many police ad¬ 
ministrators, prosecutors, and juvenile court judges feel that it is best 
not to seek a confession from a juvenile unless a parent or guardian 
is present. Any confession obtained without this safeguard might be 
considered invalid on the grounds that the juvenile did not understand 
his or her rights, or was frightened or intimidated. 3 

Searching Juveniles 

Searches of juveniles also differ somewhat from adults. In general, 
a juvenile is entitled to all the rights accruing to an adult citizen under 
the fourth amendment's prohibition against unreasonable searches and 
seizures, and sometimes the juvenile has even more legal rights than 
an adult. Where a warrantless search is made on the grounds that it 
was consented to, some states require that the consent of a parent or 
guardian be obtained as well as that of the juvenile suspect. 4 

On the other hand, juveniles who are students in public schools 
have fewer protections against searches than adults in similar cir¬ 
cumstances. In 1985, in the case of Mem Jerseyv. T.L.O., 5 the United 
States Supreme Court upheld the search of the purse of a fourteen- 
year-old junior high school student by a vice-principal. The search 
resulted after a teacher caught the girl smoking in a lavatory, in viola¬ 
tion of school policy. The teacher took her to the vice-principal, but 
the student denied smoking. The vice-principal then went through the 
purse. In addition to cigarettes, he found marijuana and letters and 
notes that indicated she had been selling marijuana to other students. 
The evidence was turned over to the police, and the girl was adjudicated 
delinquent. 

The Supreme Court ruled that public school educators need not 
have full legal "probable cause" before making a search of student 
property. The Court set the lower standard that the search must simply 
be "reasonable" in two ways: the educator must have "reasonable" 
suspicion that a school rule or a law had been broken in order to make 
the search, and the search must be "reasonable" in scope—the search 
cannot be too broad or intrusive in light of the age and sex of the 
students and the nature of the infraction. 

What are the implications of the T.L.O, decision for college and 
university security operations? Probably very little, even in dealing 
with juveniles on campus. Almost certainly, college and university 
students would not be subject to the same looser search standards as 
younger students in the public schools. The T.L.O. decision was ex¬ 
plicitly aimed at order-maintenance and regulatory oversight needs 
in the public schools, which are significantly different from a college 
or university campus. 

It is to be remembered that the decision did not give carte blan¬ 
che rights to search juveniles in any setting; it specifically applied to 
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public school operations. Still, occasionally juveniles do come to col¬ 
lege and university campuses for special educational classes, camps, 
and workshops. Probably, in that situation, campus authorities could 
make valid searches of juveniles upon only "reasonable" cause to 
believe that laws or campus regulations had been broken. 

‘Julian Mack, "The Juvenile Court," 23 Harvard Law Review 104, 119-120 (1909). 
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Chapter X 


The Officer on the Witness Stand 


Unless a defendant pleads guilty, the prosecution must present 
its case in court. For this reason, a campus police officer must be 
prepared to be an effective witness. 

Rules of evidence and formality of proceedings are relaxed at 
campus disciplinary hearings and before grand juries, but rigid rules 
do apply at preliminary hearings and trials in the criminal courts. A 
knowledge of the basic rules of evidence and court procedures used 
for the presentation of evidence are important to the campus officer 
so that he or she may properly investigate a case and accumulate valid 
evidence which will be accepted in the courtroom, and also in order 
that the officer can make a straightforward and clear presentation from 
the witness stand. 

SUBPOENAS 

A subpoena is a written order issued by the clerk of a court direc¬ 
ting a person to appear to give testimony at a certain time and place. 
If it has been properly served upon the witness, within the jurisdic¬ 
tion of the court, the witness must appear as ordered or else be in 
contempt of court. Subpoenas issued by a regular criminal court are 
valid throughout the state in which the court is located. Because campus 
disciplinary tribunals are not actual courts of law, they have no legal 
subpoena power, and must rely upon voluntary appearances by 
witnesses. Of course, failure of students or employees of the institu¬ 
tion to attend a proper disciplinary hearing would be grounds for 
discipline of the uncooperative student or employee by the college or 
university. 

Not all courtroom evidence comes by way of testimony. Docu¬ 
ments and other "things" may be valid evidence in court if it can be 
shown, through a proper "foundation," that they are linked to the 
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matter on trial. Documents and other tangible items can be ordered 
brought to court by a special type of subpoena, known as a subpoena 
duces tecum. Like a regular subpoena, it is directed to a specific per¬ 
son who is the "custodian," or who has actual physical possession, 
of the materials sought. It orders the person to appear at court with 
the requested material. 

It is not necessary that a witness have been subpoenaed in order 
to appear and testify. In fact, police officers frequently are not given 
a subpoena, but simply told when to appear in court by the prosecuting 
attorney. Sometimes it is wise to serve a subpoena on a friendly witness 
or police officer, even though it is known the witness clearly intends 
to come to court, because, should the witness become ill or some other 
emergency prevent his or her attendance at the specified time, it may 
be easier to convince the judge to grant a "continuance" of the matter 
to another date. Normally, courts will not grant a continuance because 
of unavailability of a witness unless that witness was under a subpoena. 

EXAMINATION OF WITNESSES 

Witnesses normally are called by one side or the other in a court 
case because they will give evidence which is favorable to that side. 
Occasionally, however, a witness expected to be unsympathetic or 
unfavorable is called by one of the parties; such a person will be known 
as an "adverse witness." 

Normally the attorney for the party calling the witness will have 
thoroughly prepared the witness by discussing the testimony before 
the trial. Counsel for the other side may also seek to interview an 
adverse witness prior to the trial. Whether a witness will agree to speak 
with lawyers for either side before the trial is purely a matter of per¬ 
sonal choice by the witness. No citizen has any duty to discuss the 
matter except when ordered to appear in court by a subpoena. On 
the other hand, there is certainly nothing wrong with any witness, 
including police officers, discussing expected testimony prior to a trial. 

Impeachment of Witnesses 

The first interrogation of a witness by the party calling him is 
known as "direct examination." After the witness has been subjected 
to questioning by the side calling him, the witness will be made 
available for "cross-examination" interrogation by the other side. The 
point of cross-examination usually is to attempt to discredit the direct 
testimony given by the witness through a showing that the witness 
actually does not know all the facts of the matter, is lying, is incompe¬ 
tent, or is biased to the extent that the testimony is unreliable. This 
process of under-cutting the credibility of a witness is known as "im¬ 
peachment" of a witness. 
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Explaining Answers 

Sometimes, particularly on cross examination, a lawyer will try 
to cut-off the testimony of a witness, eliciting only a simple "yes" or 
"no" under circumstances in which the witness feels it necessary to 
further explain the answer. If an answer requires further explanation, 
the judge should allow the witness to explain the answer. A witness 
who feels that his or her answer needs a fuller explanation should in¬ 
sist upon this right. 

RULES OF EVIDENCE 

In order that the guilt or innocence of a defendant will be decid¬ 
ed upon only reliable evidence which is properly related to the single 
matter on trial, witnesses normally are permitted to testify only to 
matters which are within their personal knowledge. Following is a sum¬ 
mary of the most frequently encountered evidentiary issues in criminal 
trials. 

Relevance 

A criminal trial is supposed to turn upon the single issue of 
whether the defendant is innocent or guilty of committing the specific 
criminal act with which he or she is charged. It is, theoretically, im¬ 
material whether the defendant is a "bad" person, and whether the 
victim was an especially "good" person. The jury should not reach 
its conclusion based upon moral evaluation of the defendant, bias or 
prejudice toward him or her, or any other matter except whether the 
defendant, at the time and place charged, is proven to have violated 
the criminal law in question. Therefore, all extraneous material is held 
to be irrelevant and immaterial. Only evidence which tends to prove 
or disprove some specific matter in question in the trial will be rele¬ 
vant and allowed into evidence. 

Accordingly, evidence of other bad acts or crimes committed by 
a defendant normally are not allowed in the trial itself. An exception 
comes, however, if a defendant elects to take the witness stand in his 
or her own defense. Then, the prosecution will be allowed, on cross- 
examination, to attempt to impeach the credibility of the witness by 
showing convictions of other crimes. Most states limit this evidence 
of other crimes, however, to offenses committed within the preceding 
ten years and which were either felonies, or misdemeanors involving 
lying or personal dishonesty, After a defendant has been found guil¬ 
ty in a trial, the judge will be entitled to know the defendant's full 
criminal record and to take that into account in sentencing. 

Hearsay 

Because testimony normally must be based upon what the witness 
knows of his or her personal knowledge, witnesses normally are not 
permitted to testify to "hearsay"—that is, information which they 
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learned from some other party who had the actual personal knowledge 
of it. Hearsay is second-hand evidence as distinguished from original 
evidence because it is the mere repetition of what the witness says he 
or she heard another person say . Such evidence is obviously weaker 
than original evidence because the party who originally told it was 
not testifying under oath and was not subject to cross-examination. 
Hearsay is sometimes said to be synonymous with "report" or "rumor." 

The hearsay rule precludes the use of most police reports in 
evidence because they typically include facts which were given to the 
officer who wrote the report, but were not within his or her personal 
knowledge. While police reports are not normally allowed into 
evidence, other sorts of written business records which contain infor¬ 
mation about business transactions often are allowed into evidence 
under an exception to the hearsay rule which is called the "business 
records exception." Normally, such business records may be put into 
evidence through their "custodian," who is the person who normally 
keeps them in the course of business. 

Another major exception to the hearsay rule is that it simply does 
not apply to statements made by the defendant. Thus, anything that 
the defendant told to anyone may be admitted in the defendant's trial 
even though it has been passed through a hearsay witness or witnesses. 

Opinions and Conclusions 

A witness normally cannot give a personal opinion, or draw any 
conclusion, on the witness stand. This rule is grounded in the princi¬ 
ple tha-t witnesses should testify only to hard facts within their per¬ 
sonal knowledge. It is the function of the jury to draw conclusions 
as to the ultimate meaning of the facts told by the witnesses. 

An exception to the rule against giving an opinion comes in the 
case of experts. A person who is qualified as an expert on the matter 
in question will be permitted to give his or her opinion about it. Thus, 
police experts on fingerprints, ballistics, handwriting and the like will 
be entitled to give an opinion in court on a matter involving their 
expertise. 

Just who qualifies as an expert will depend upon what the ques¬ 
tion in issue is. Thus, if the question is one involving injuries to the 
human brain, the only expert recognized by the court would normal¬ 
ly be a neurosurgeon. On the other hand, if the question is one in¬ 
volving the braking system on a certain model automobile, the prop¬ 
er expert might be a mechanic from a local garage who has been trained 
about the braking system and has worked with such systems for many 
years, even though the mechanic has only a sixth-grade education. 

Witnesses are permitted to testify as experts by the trial judge 
once the judge is satisfied that sufficient evidence of the person's ex¬ 
pertise in this area has been shown. Expert witnesses are then allowed 
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to give professional opinions once it is shown that they have learned 
about the pertinent facts of the matter on trial, or they may testify 
in response to a "hypothetical" question posed to them which includes 
facts like the ones in the case before the court. 

Leading Questions 

Witnesses cannot normally be asked leading questions during 
direct examination. A leading question is one in which the questioner 
suggests to the witness the answer that is desired. It is said that a leading 
question instructs the witness how to answer, or puts words into his 
mouth to be echoed back. Thus, a leading question would be "Of¬ 
ficer, did you see the blue car come through the red light and strike 
the pedestrian in the walkway?" A proper question about such a matter 
would be: "Officer, please describe what you saw while you were stan¬ 
ding at the intersection at that time." Leading questions are allowed, 
however, on the cross-examination of any witness, and also leading 
questions may be asked of any adverse witness. 
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Chapter XI 


How Campus Police Get Into Trouble; 
Civil and Criminal Liability 


Society asks much of its police officers. They are expected to main¬ 
tain order, assist citizens in need, and protect law-abiding persons from 
dangerous criminals. Police work is intense and enormously demand¬ 
ing, and it requires a significant level of professional skill, When that 
skill is lacking, or police officers misconduct themselves, society's disap¬ 
pointment is reflected in court actions imposing liability upon police 
officers and their employing agencies. 

The past several decades have seen an enormous increase in the 
number of lawsuits brought against police officers and their depart¬ 
ments. Colleges and universities have not been immune from such suits. 

WHEN POLICE DO NOT DO ENOUGH 

Because society expects its police officers to protect its citizens 
from harm, when police do not do enough, and a citizen is injured 
or damaged, liability may result. Most such cases involve allegations 
of inadequate police protection. 

Where Special Danger Exists 

While police officers are not under any duty to guarantee ade¬ 
quate protection of all citizens, a special duty of protection does arise 
in two circumstances. One is where police know that a person, as 
distinguished from the public at large, faces a special danger. The law 
of some states imposes a duty on a police officer to make a reasonable 
effort to rescue a person known to be in danger. 1 This duty is especially 
compelling where it is the police who have put the person in a posi¬ 
tion of danger. For example, when police arrested the driver of a car 
for drag racing but left the young children who were passengers in 
the abandoned car beside a busy highway, they placed the children 
in a position of danger and were liable when the children were injured. 2 
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In one recent case it was charged that campus security officers 
failed in such a duty when a young man they were chasing drowned 
in a river. The incident began when campus security officers at Califor¬ 
nia University of Pennsylvania stopped a motorist for driving viola¬ 
tions, and he fled on foot. The officers pursued him, and one rolled 
or threw his flashlight in an attempt to trip the man, but the flashlight 
missed. The university officers then radioed for assistance from 
municipal police. The campus officers followed the man to an em¬ 
bankment above the Monongahela River, where the suspect either 
climbed or fell down the embankment and into the river. The officers, 
soon joined by municipal police, remained on the embankment. All 
of the officers shouted to the man to return and shone their lights on 
him. The officers also radioed for a river rescue boat and to stop river 
traffic. Nonetheless, the man drowned. 

The dead man's heirs brought suit against the officers, alleging 
that they had placed the man in a position of danger, thereby creating 
a special relationship in which they should have tried to save him in 
the river. A federal court disagreed. Noting that the security officers 
had no physical contact with the man whatsoever, the court ruled that 
the young man had placed himself in a position of danger and no liabili¬ 
ty extended to the campus or city officers. 3 Similarly, police officers 
can be liable if they fail to intervene in improper beatings administered 
by other police officers. 4 

Adequacy of police protection was the central issue in an Arizona 
case resulting from a shooting death at Maricopa Community Col¬ 
lege. Peter Jesik was registering for fall semester classes in the college's 
gymnasium when an argument erupted with another student. The other 
student told Jesik he was going home to get a gun and would come 
back to kill him. Jesik told a college security guard, and received 
assurances of help and protection. When the other student returned, 
Jesik again appealed to the guard and was again assured of protec¬ 
tion. The guard then talked to the student who had made the threat, 
but did not look into his briefcase. The guard departed, apparently 
satisfied, and the student pulled a handgun from the briefcase and killed 
Jesik. The slain student's family sued, and the Arizona Supreme Court 
affirmed a judgment against the college. Because of the specific death 
threat, the court held, bolder protective action by the college was need¬ 
ed because of its duty to exercise reasonable care to protect its students. 5 

Insufficient Investigation 

Being charged with a crime is one of the most dreadful things that 
can happen to a citizen in our society. Not only may the person lose 
liberty and money in defending against the charges, but he or she will 
be humiliated and degraded with consequences that often last a lifetime. 
For this reason, criminal charges should be instituted only with ut- 
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most gravity. Where a police officer fails to make an adequate in¬ 
vestigation prior to instituting criminal charges, the officer may be 
liable in a damage suit to a citizen who is thereby injured. 

When a campus security officer at Oregon State University in¬ 
vestigated a claim by one student of sexual abuse and harassment by 
a fellow student, the officer recommended to the district attorney that 
charges be instituted even though he had failed to interview two alibi 
witnesses for the defendant. The charges were filed, and were publicized 
in the campus daily student newspaper. Later, the officer did inter¬ 
view the alibi witnesses and reinterviewed the alleged victim. On the 
basis of these interviews, all charges against the student were drop¬ 
ped. The student then sued the officer, and a federal court ruled that 
such insufficient investigation could be the basis for a suit for viola¬ 
tion of civil rights. 6 

Drunkenness and the Duty to Intervene 

A new standard for policing across the country was established 
by the 1984 decision of the Supreme Court of Massachusetts in the 
case of Irwin v. Town of Ware. 7 The suit was brought by the widow 
and children of a man who died in a head-on collision caused by a 
drunk driver only a few minutes after town policemen had stopped 
the drunk for erratic driving, but had let him go with only a warning. 
The Massachusetts courts ruled that the time-honored custom of allow¬ 
ing police discretion in whether to arrest a drunken driver could no 
longer be exercised where the driver was clearly drunk, The court said 
that, because the legislature had outlawed drunk driving, the officers 
had no personal discretion in the matter. Because the officers failed 
in their duty to arrest and turned the driver back onto the public 
highways, they and their employer, the Town of Ware, would be liable 
to the heirs of the dead victim. 

This doctrine has been extended to campus cases. A private guard 
firm that provided security services for Southwest Indian Polytechnic 
Institute in New Mexico had a policy requiring its guards to require 
that intoxicated persons leave the campus. One night, guards spotted 
a slowly moving car with its lights off. When stopped, the driver got 
out with a beer in hand and staggered. There were empty beer cans 
in the car, and the man was belligerent. Following their policy, the 
guards demanded that he leave the campus. When he did, he drove 
onto a highway with his lights still off, then crossed into another lane, 
ran a stop sign, and struck a motorcyclist. As a result of the collision, 
the motorcyclist lost his leg. 

The New Mexico Court of Appeals ruled that if the guards had 
authority to arrest, they were under a duty to do so, and further, that 
if they did not have arrest authority but exercised actual control over 
the drunken driver, they owed him a special duty of reasonable care. 
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Directing him back onto public highways while drunk would be a 
violation of that duty, the court said. 8 

Failure to protect from foreseeable rowdy conduct by inebriated 
persons on campus may likewise result in liability against the police. 
One such case arose from an incident at a football game on the cam¬ 
pus of Notre Dame University, A man and his wife were walking across 
a campus parking lot to their car following the game. Two men who 
appeared to be drunk were having a fight, and one of them fell into 
the woman from behind, knocking her to the ground and breaking 
her leg. The Indiana Court of Appeals upheld a damage judgment 
against the university, declaring that she was a "business invitee" of 
the university, and that the institution owed her and other invitees 
a duty to take reasonable precautions to protect them from intoxicated 
persons. Because the university was aware that drinking was com¬ 
monplace at "tailgate" parties in the parking lot, the court affirmed 
the jury's finding that the university had not provided adequate 
policing. 9 

WHEN POLICE DO TOO MUCH 

Most cases of police liability arise not because of inaction, but 
because of overzealousness or imprudence by police officers in the ex¬ 
ecution of their duties. Because police matters commonly involve 
critical issues of human freedom and dignity, liability suits often result 
when police do too much. 

Excessive Force 

Police are the only persons in our society who are authorized by 
law to use physical violence against other citizens. With such awesome 
power obviously must come many limits and checks upon its use. Thus, 
the rule is that police are entitled to use only "reasonable and necessary" 
force to uphold the laws and effect arrests. This means that the level 
and duration of force used must be reasonable, and it must be no more 
than is necessary to accomplish the objective. Excessive force—beyond 
that which is reasonable and necessary—constitutes a battery, and thus 
can be the subject of either a civil suit for damages or a criminal 
prosecution. 

Cases of excessive use of force by police have included such things 
as continued use of a choke hold after a suspect was effectively 
restrained, 10 or infliction of serious and permanent injuries substan¬ 
tially'beyond that which was necessary to subdue a suspect. 

The most serious cases, as would be expected, involve the use 
of deadly force. The Supreme Court of the United States, in the 1985 
case of Tennessee v. Gamer, 11 dealt with the old rule of common law 
that a police officer was entitled to use deadly force to stop a fleeing 
felon. Under that old rule, an officer could shoot to arrest a person 
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who had committed a felony in his presence, to prevent his escape, 
even though the offender presented no danger. Because many felonies 
do not themselves involve violence or risk to persons, the unfairness 
of the rule could readily be seen. 

The Gamer case arose when a Memphis police officer shot a black 
youth as he fled over a fence behind a house. The officer suspected 
the youth of burglarizing the house, but admitted he had no reason 
to believe the youth was armed or presented imminent danger. In 
Garner, the Supreme Court invalidated the old rule, and held that 
deadly force can be used to stop a fleeing criminal only where the of¬ 
ficer believes that the suspect poses a significant threat of death or 
great bodily injury to the officer or another person. To allow lethal 
force in lesser circumstances, the court said, would amount to an un¬ 
constitutional deprivation of the suspect's right to life and liberty 
without due process of law, because the police officer would be, essen¬ 
tially, setting himself up as judge, jury, and executioner. 

One such case arising from use of lethal, excessive force by cam¬ 
pus officers is Jones v. Wittenberg University, 12 which involved the 
fatal shooting of a student. The incident began after officers found 
the student on a second-story outside ledge of a womens' dormitory 
at the school at 2:40 a.m. He explained that he had met a female stu¬ 
dent earlier in the evening and had arranged a later rendezvous with 
her in her dormitory room. He gave a false name and told them he 
was a local high school student. The guards were uncertain what to 
do with him, so they placed him in their patrol car and drove around 
the campus looking for a supervisor who could decide whether to place 
him under arrest. They did not search or handcuff him. 

After driving for half an hour, one of the officers went into the 
dormitory to talk with a housemother to learn what, if anything, had 
happened inside the dorm. Moments later, the youth jumped from 
the car and ran. The remaining guard pulled his revolver and fired 
two shots. The first was aimed into the air but the second pierced the 
chest of the youngster, killing him. The guard said he intended for 
the second shot to strike near the youth's feet. 

It was shown at the trial that the guard who shot the youth had 
been treated by doctors for several years for emotional distress, and 
that he suffered from an "anxiety reaction" which manifested itself 
in chronic nervousness, irritability, and inability to cope with stress. 
The jury returned a verdict against the university for $127,000, 
although this was eventually reduced by the court to $75,000. 

False Arrest 

Liberty demands that persons have a right to be free from illegal 
interference by police, and, therefore, when a citizen is deprived of 
liberty without valid legal authority, the responsible party may be 
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sued for false arrest or false imprisonment (for a full discussion of this 
topic, see Chapter III). Thus, arresting someone without probable cause 
or under an invalid arrest warrant may constitute a violation of rights 
which will make the arresting officer liable in a damage suit. 13 

Emergency Vehicle Accidents 

In the past few years, the operation of emergency vehicles has 
become one of the fastest growing areas of litigation concerning police 
conduct. While high-speed chases related to campus offenses may be 
unusual, they do occur on occasion. Illustrative of the problem are 
several recent cases which have involved regular police agencies. In 
one case, a deputy sheriff was pursuing a traffic offender at a high 
speed when he crossed the double-yellow line to pass a tractor-trailer 
going up a hill. He was operating his blue lights, but not the siren. 
The deputy collided with a car coming over the hill, killing its driver 
and the driver's ten-year-old granddaughter. A jury returned a ver¬ 
dict against the county in the amount of $1 million dollars. 14 

In a similar case, a state trooper enroute to an emergency was 
proceeding at high speed with Warning lights but no siren. He ran a 
stop sigh and struck a car driven by a citizen, who was seriously in¬ 
jured. The result was a verdict against the state in the amount of 
$276,000. 16 Similarly, city police officers were pursuing a traffic of¬ 
fender at high speed when the offender turned up a one-way street 
in the wrong direction. The officers continued the chase, and even¬ 
tually the offender struck an oncoming vehicle. The court held that 
the officer was negligent in failing to terminate the chase because of 
the dangerous circumstances inherent in it.. 16 

The law of most states requires that emergency vehicles operate 
both warning lights and a siren when exceeding speed and traffic con¬ 
trol laws. Although such an emergency vehicle normally is empowered 
to exceed speed limits and ignore some traffic regulations, the emergen¬ 
cy vehicle still must be operated with due care under the circumstances. 
Generally, the mere apprehension of a traffic violator will not justify 
a high-speed or otherwise reckless chase which will cause significant 
danger to other citizens. In fact, a police officer can be negligent for 
failing to terminate such a chase when it becomes too dangerous. Cam¬ 
pus police departments,, like other agencies, should have policies in 
place which govern the circumstances under which an officer can 
undertake or continue a high-speed pursuit of an offender. 

Suppressing Evidence 

Police officers are under a high duty to deal fairly with accused 
defendants and not to hinder the presentation of a valid defense to 
a criminal charge. Accordingly, a federal appeals court held that a 
lawsuit for deprivation of civil rights could be maintained against cam¬ 
pus police officers at the University of Pittsburgh by a man who claimed 
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that the officers suppressed evidence which was important to his 
defense. The man had been charged with sexual assault, and the vie-/ 
tim had described her attacker as dressed in "jeans." At the time of 
the defendant's arrest, which occurred shortly after the commission 
of the crime, the defendant was dressed in red trousers. When the defen¬ 
dant was taken into police custody his clothing was seized and lock¬ 
ed in an evidence locker under the jurisdiction of the police. On the 
morning of his trial one of the campus officers signed to remove the 
clothing from the locker. The clothes were not returned to court nor 
was explanation for their removal given. 17 

INVASION OF PRIVACY 

As the so-called "information age" has closed in on us, American 
citizens have become more concerned about their rights to privacy. 
Because campus police work involves much intimate information about 
students and employees, and because persons can be deeply and per¬ 
manently damaged by the disclosure of personal information about 
them, campus police officers must be aware of basic legal principles 
concerning privacy and campus police work. 

Buckley Amendment 

By far the most important privacy law, on a day-to-day basis, 
for college and university operations is the federal Family Educational 
Rights and Privacy Act, commonly called the Buckley amendment. 18 
In essence, it prevents educational institutions from releasing personal 
information in "educational records" about a student without the stu¬ 
dent's permission. 

The Buckley amendment does not forbid the release of all infor¬ 
mation about students. For instance, "directory information"—a stu¬ 
dent's name, address, telephone number, date and place of birth, ma¬ 
jor field of study, participation in officially recognized activities and 
sports, dates of attendance, degrees and awards received—may be free¬ 
ly disclosed. However, other sorts of information cannot be released 
without consent in most cases. 

There are, however, three situations involving law enforcement 
and emergency situations in which other information about a student 
may be released under the Buckley amendment. First, information may 
be released in response to a valid subpoena or court order. However, 
even in this situation, the Buckley amendment requires that the in¬ 
stitution take reasonable steps to notify the student or parent in ad¬ 
vance of compliance with the order of subpoena. Nonetheless, the 
Buckley amendment does not prohibit release of information where 
it is needed as evidence in a criminal hearing or trial. 19 Secondly, where 
there is an emergency situation that presents physical danger to other 
persons, information may be released even without a court order or 
subpoena to "appropriate parties in a health or safety emergency." 20 
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Thirdly, if campus police records are kept entirely independent 
from other institutional records, and the campus police agency does 
not have access to regular institutional educational records, then in¬ 
formation in campus police records may apparently be made available 
to other valid law enforcement investigative agencies. The language 
of the law regarding this last exception is somewhat unclear, however, 
and until its application is made clear by court decisions or amend¬ 
ment by Congress, campus police agencies would do well to consult 
with the college or university legal counsel before sharing any such 
information. 21 

It is to be remembered that the Buckley amendment does not create 
direct, private legal rights. It is simply a proviso attached to institu¬ 
tional eligibility for federal funding, and the penalty for failure to abide 
by its terms is that an institution might lose that eligibility. Apparently, 
no institutions has ever lost federal funds as a result of violating 
FERPA. 22 

Libel and Slander 

Citizens are sometimes hesitant to report criminal behavior 
because they are afraid they may be sued for defamation. While some 
such risk is admittedly always a possibility, so long as good faith and 
good judgment are used, the risk of losing such a suit is minimal. 

Defamation is defined simply as false words that tend to injure 
the reputation of another. A spoken defamation is called slander; a 
written defamation is known as libel. There must be "publication" of 
the defamatory material—some sort of communication to a third party. 
Defamation is not committed when the communication is only bet¬ 
ween two parties, no matter how harsh or untrue the words that are 
said, because no injury to reputation results. Injury to someone's feel¬ 
ings is not a libel or slander. 

There are a number of defenses to a defamation charge. First, 
in most states, the truth is an absolute defense. Something that is true 
about someone, though harmful, does not legally defame. In recent 
years, however, some jurisdictions have come to recognize a new type 
of legal claim called invasion of privacy, which can bring liability upon 
someone who recklessly or maliciously discloses private facts about 
another person, even if they are true. 

Consent is another defense to defamation. If the person injured 
by the information is the one who actually caused it to be published, 
then he or she has consented. As an example, when one person asks 
someone else to write a letter of recommendation, the person will prob¬ 
ably be held to have consented to what is in the letter. 

In addition to the traditional defenses against a defamation claim, 
immunity from defamation claims may exist under the doctrine of 
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"qualified privilege" for many persons who make the questioned 
statements as part of their business. Where a person acts in good faith 
on matters of official or business concern, and communicates the in¬ 
formation only by proper limited means to proper parties who likewise 
have a legitimate reason for hearing it, the doctrine will come into 
play. If there is proof of malice, however, the qualified privilege defense 
is not available. 

Surveillance 

American citizens have a general implied right to privacy under 
the Constitution, and it is violated if police keep dossiers, subject 
citizens to surveillance, and distribute information to others when the 
surveillance is not related to bona fide criminal investigations. 23 Where 
such an invasion of privacy occurs, victims may maintain a liability 
suit for violation of civil rights. 

One of the broadest examples of campus surveillance activities 
may be seen in the case of White v. Davis , 24 in which the Supreme 
Court of California halted covert intelligence activities which the Los 
Angeles Police Department allegedly was conducting on the U.C.L.A. 
campus during the early 1970s. A professor brought the suit to halt 
the Los Angeles Police from further campus surveillance after it was 
learned that city officers were posing as students so as to covertly com¬ 
pile police dossiers on professors and students. 

The suit charged that the undercover agents were monitoring class 
discussions and filing "intelligence" reports, even though the reports 
pertained to no illegal activity or acts. In granting an injunction to 
halt the surveillance, the court said that such activity would be a viola¬ 
tion of federal rights to free speech and assembly, and would also 
violate the California state constitutional right to privacy. Justice 
Tobriner's biting opinion declared that the air of university classrooms: 
would be befouled indeed by the presence of secret police .... On¬ 
ly a brave soul would dare to express anything other than orthodoxy 
under such circumstances. But the classroom of the university should 
be a form of free expression; its very function would largely be 
destroyed by the practices described in the complaint before us. 
Apparently U.C.L.A. officials were unaware of the activity prior to 
the suit, but had they been aware or participated in it, they and the 
institution might have been liable for invasion of privacy. 

Invasion of Privacy by Computer 

Because of the vast amounts of information which can be readi¬ 
ly stored in computer data banks and the ease with which it can be 
accessed by many persons, many states and the federal government 
have enacted computer trespass laws which make it illegal for 
unauthorized persons to acquire such information or tamper with it. 
One recent case involved a campus police officer at the University 
of Washington. 
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The officer was charged with violation of the state computer 
trespass law after it was found that he had used his police computer 
access code to enter university computer banks and retrieve printouts 
of personal information about various female students at the univer¬ 
sity. The information was not connected to any police investigation. 
The officer was convicted, but the Washington Court of Appeals 
reversed the conviction on the basis that the evidence showed, at the 
most, unauthorized use of computer data, but not criminal trespass 
of a governmental database. The court based its ruling on the fact 
that the officer had a right of access to the university computer system 
as a part of his duties with the campus police. 25 

SOVEREIGN AND QUALIFIED IMMUNITY 

Campus police officers and their employing institutions may en¬ 
joy immunity from civil lawsuits in many cases. Traditionally, public 
institutions enjoyed full immunity from suit in state courts under the 
doctrine of sovereign immunity, and state institutions could not be 
sued in federal courts because of immunity granted to states by the 
eleventh amendment to the federal Constitution. Private non-profit, 
charitable institutions also enjoyed total or partial immunity from suit 
in many states. 

Both sovereign immunity and charitable immunity have been 
drastically cut away by the courts and the legislatures in recent years. 
And, whether individual campus police officers will, enjoy any im¬ 
munity which may protect the college or university itself is another 
legal issue. Whether immunity exists, for institutions or officers, will 
turn upon various provisions of state and federal laws, depending upon 
the jurisdiction and the type of lawsuit that has been brought. One 
federal court has held, however, that the immunity of Oregon State 
University from suit in federal court did not extend to a campus police 
officer personally. 26 

Many states as well as the federal courts also recognize a doc¬ 
trine of "qualified immunity," in which public employees and officers 
who act in good faith while exercising discretionary authority in car¬ 
rying out governmental duties will be immune from civil lawsuits for 
damages. However, at least in federal civil rights suits, an official will 
not enjoy qualified immunity if he violated constitutional rights 
through "ignorance or disregard of settled, indisputable law." 27 Again, 
whether "qualified immunity" exists in a certain case, and whether 
it protects individual police officers, is a complex legal issue involv¬ 
ing many factors, and broad answers cannot be given here, 

POLICING THE POLICE 

Occasionally police officers themselves become the offenders. A 
review of some of the cases which have reached the appellate courts 
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or have been reported in the professional press may be instructive for 
those involved in campus police work. 

Mistakes by Chiefs 

Good intentions did not help the campus security chief at Eastern 
Washington University. He was charged with official misconduct 
because he donated unclaimed property from the campus lost and 
found department to Goodwill Industries instead of following pro¬ 
cedures required by state law for disposing of such goods. The attorney 
general of Washington refused to defend the chief because, regardless 
of his good intentions, he had not followed state law. Eventually the 
misconduct charges were dropped, but the court of appeals held that 
the chief was not entitled to reimbursement from the state for his 
defense in court. 28 

Insensitive Comments 

The Idaho Supreme Court upheld the dismissal of the security 
chief at Lewis and Clark State College because of his public statements 
concerning the use of guns by student security officers. He had used 
the terms "colored" and "niggers" in certain statements. The court said 
his comments had an adverse effect upon the college and evidenced 
traits of employment incompatible with the sensitive position of cam¬ 
pus security chief. 29 

Window Peeping 

A campus police sergeant at the University of Washington was 
caught "window peeping." University detectives apprehended him as 
he peered into windows at a campus apartment building while he was 
on duty. At first, the sergeant admitted the offense and entered into 
an agreement under which he would be reduced in rank and seek pro¬ 
fessional counseling. Later he changed his mind and told the chief he 
believed the "punishment" was excessive. He was reappointed sergeant, 
but then fired. He sued, claiming the dismissal was reprisal and in viola¬ 
tion of his constitutional rights. The Supreme Court of Washington 
disagreed, holding the dismissal appropriate. 30 

Police Burglary 

After money repeatedly disappeared from a safe in the Cornell 
University Athletic Office, university authorities set up a hidden camera 
with a view of the safe. Movement triggered the operation of the 
camera causing it to take sequential photographs with the use of in¬ 
frared light. Shortly after midnight one night the camera was triggered, 
and it photographed two Cornell security officers opening the safe 
and examining the contents of it. The safe contained money bags 
which, at that particular time, contained nothing but shredded paper. 
After questioning, both officers made statements which implicated 
them in an attempt to commit larceny from the safe. At trial, the two 
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contended that they could not be convicted of burglary, for which 
they were indicted, because burglary required an unlawful entry of 
the subject premises, and the security officers had been given keys 
which would permit entry to practically every building on campus. 
The appellate court, however, upheld the conviction on the basis that 
the authority of the officers to enter buildings was limited to the 
necessary performance of police duty within a building and did not 
authorize entry for personal reasons. 31 

Marijuana Use 

A campus security officer at Florida State University faced drug 
charges recently after he allegedly furnished marijuana to students and 
smoked it with them. Press reports indicated the officer became friends 
with the students after he responded to a complaint of marijuana use 
in their dormitory. He allegedly showed them how they could smoke 
marijuana without being detected by university police, befriended 
them, and allegedly later furnished them more marijuana. The students 
later cooperated with an internal investigation which led to criminal 
charges against the officer. 32 

OBSTRUCTION OF JUSTICE, MISPRISON AND PERJURY 

At ancient common law, a person who stifled a prosecution by 
failing to report a crime in return for a reward or a bribe became guil¬ 
ty of the crime itself as an accessory after the fact. Those who active¬ 
ly concealed a crime without receiving any reward could be guilty 
of a separate crime called misprision. 33 

Today, punishment as an accessory has largely been replaced by 
state statutes against compounding crimes, and misprision remains 
on the books in many places. Closely related to misprison is the of¬ 
fense of obstruction of justice. It applies to persons who hinder the 
criminal justice process, such as by destroying evidence or persuading 
witnesses not to appear. The University of Maryland's basketball 
coach, Charles "Lefty" Driesell, was investigated by a Maryland grand 
jury for possibly obstructing justice by tampering with evidence after 
the drug death of star player Len Bias. The grand jury did not indict, 
but the prosecutor called Driesell's actions in the matter "stupid." 34 

Perjury—the willful giving of false information in court under 
oath—is a related problem area for police officers. Perjury is an ex¬ 
tremely serious felony. Likewise, subornation of perjury—which is 
convincing another person to testify falsely, is an equally serious crime. 
Statutes against "false swearing" are similar, and apply to any state¬ 
ment made under oath, even in a document signed before a notary 
public. 

ADMINISTRATIVE OVERSIGHT OF CAMPUS POLICE 

The ultimate responsibility for ensuring the existence of a good 
campus security system resides at the top of the institution's administra- 
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tion. Responsibility should be assigned to a specific administrator, high 
enough up the ladder to ensure the necessary compliance, who can 
bring oversight to campus police operations and to related campus 
needs. Among those needs are campus physical security (lights, locks, 
safe pathways, etc.); crime awareness education; and screening, train¬ 
ing, equipping, and supervising of security personnel. 

The administrator must also assure that security incident reports 
are collected and analyzed regularly. Review of all incident reports 
by a high-level administrator outside the security department itself 
is important, because security personnel may not be in a position to 
recognize information that has implications for the larger campus pic¬ 
ture. Also, in some places, security personnel could tend to minimize 
items that might make their department appear ineffectual. The ad¬ 
ministrator who makes the review should be one who is in a position 
to effect needed corrections. 

Campus administrators—from the security chief or director all 
the way to the president or trustees—may become personally liable 
in damage suits based upon police misconduct if they do not ad¬ 
ministrate campus police operations effectually. While campus ad¬ 
ministrators and supervisors would not be liable merely because they 
hold supervisory positions (vicarious liability —respondeat superior- 
does not apply to superiors personally, although it does apply to the 
employing institution), those in supervisory and administrative posi¬ 
tions could be liable for their own personal failure to properly oversee 
police operations. 

Several theories could sustain suits against campus supervisors 
and administrators by those injured through campus police miscon¬ 
duct. Among them are negligent appointment of an unfit officer (failure 
to adequately screen), negligent retention of an unfit officer (after in¬ 
stances of brutality or deviant behavior are known), negligent assign¬ 
ment (to duties for which an officer is unqualified), or failure to pro¬ 
perly supervise (line officers cannot be left to personal, capricious 
discretion about the execution of all their duties). 35 

Additionally, many suits are now being brought against ad¬ 
ministrators based upon a failure to adequately train line officers in 
the proper scope of their jurisdiction and duties, use of equipment, 
procedures, and the like. 36 In some cases in which police officers have 
been sued by citizens whom they allegedly injured, the officers have 
themselves filed a cross-suit against their departmental superiors alleg¬ 
ing that they were inadequately trained, equipped, or directed to prop¬ 
erly perform the duties to which they were assigned. 

1 Altamuro v. Milner Hotel, Inc,, 540 F. Supp. 870 (E.D. Pa. 1982). 
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Chapter XII 


Summary 


Not many years ago, campus security officers tended to be retired 
municipal or state policeman looking for a quiet, comfortable way 
to supplement their pensions. That is no longer true, 

The present scourge of dire campus crime requires a gentle balan¬ 
cing between the need for a secure campus on one hand and the reten¬ 
tion of academic traditions of free social interchange on the other. 
This can be accomplished only with a spirited, competent, professional 
campus police force. 

Campus security efforts require the best of modern police techni¬ 
que. At the same time, campus police differ from their off-campus 
police counterparts in one fundamental way. Because of the size of 
their jurisdictions and numbers of citizens, municipal, county, and 
state police must necessarily concentrate efforts on law enforcement — 
that is, apprehension and prosecution of criminal violators. Because 
of their more concentrated and specialized province, campus police, 
on the other hand, have avoidance and prevention of crime as their 
fundamental goal. A good reputation for safety and security is of far 
greater worth to an institution of higher education than proficiency 
in sending people to jail. 

Because the stakes are so high in campus safety and security, the 
provision of a competent campus police force is of major concern to 
all concerned with campus life. The following checklist may be helpful. 

CHECKLIST OF CAMPUS POLICING CONCERNS 
1. SELECTION. Security personnel must be strictly screened. Finger¬ 
print and identification checks should be made through state police 
criminal investigation bureaus and, where possible, the FBI criminal 
identification system. Psychological tests are becoming widely us¬ 
ed to identify applicants with a propensity for brutality or sexual 
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deviation. The better police agencies in the United States are now 
requiring a bachelor's degree as an entry level minimum for police 
officers, and college and university forces, even more than other 
police agencies, should strive for this norm. 

2. TRAINING. Before assuming regular duties, campus officers should 
be required to complete a residential training program in a state 
or municipal police training academy. Officers should be fully train¬ 
ed in the law of arrests and searches and seizures. Regular, contin¬ 
uing professional education should be required at least annually 
for all officers. 

3. JURISDICTIONAL ISSUES. All officers as well as administrators 
who oversee campus security operations should fully understand 
the extent and boundaries of legal authority and jurisdiction of cam¬ 
pus officers at their institutions. If jurisdiction or authority are in¬ 
adequate under state law, the institution's legal counsel should draft 
proposed changes in state statutes to grant sufficient authority and 
jurisdiction for on-campus, related off-campus, and for hot pur¬ 
suit situations, and these should be presented to local legislators 
and otherwise lobbied so that state law can be amended to pro¬ 
vide adequate authority and jurisdiction for campus policing needs. 

4. COOPERATION WITH OTHER AGENCIES. Written understand¬ 
ings should be in place with other police agencies which adjoin or 
overlap the campus. If campus officers have less than full police 
powers, protocols should exist so that officers from other agencies 
can provide all needed police services on campus. 

5. POLICIES. Written policies regarding off-campus actions by cam¬ 
pus police officers, motor vehicle pursuits, and extent of coopera¬ 
tion with other law enforcement agencies should be in place. Policies 
also should cover use of firearms, and possibly procedures for ar¬ 
rests, searches and seizures. Each officer should be furnished a copy 
of the written policies, and should be required to sign a receipt for 
it. When policies are changed, a system must be in place which 
assures that all officers receive copies. 

6. SUPERVISION. Responsibility for supervision of campus officers 
must be clearly established. Merely having officers on the payroll 
maybe insufficient, legally, to provide adequate security. Policies 
must be in place which assure that officers are deployed in an ap¬ 
propriate manner, and are diligent in executing duties. 

7. ADMINISTRATIVE OVERSIGHT AND SUPPORT. A senior cam¬ 
pus administrator must be charged with oversight of campus security 
operations. The administrator should assure cooperation between 
the security department and other campus constituencies in order 
to achieve security goals. Included concerns should be physical plant 
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operations, to assure that adequate lighting, locking systems, and 
safe parking facilities and personnel sidewalks, pathways, etc., are 
in place. Also, cooperation with academic units is necessary to 
assure that educational programs do not contribute to security risks 
(classes should not be offered at lonely hours in remote places, etc.). 

8. EDUCATIONAL PROGRAMS. All experience is educative. Because 
about 90% of campus crime and violence is committed by students, 
an adequate security program should include educational programs 
aimed at modifying behavior of offenders and increasing protec¬ 
tive measures by potential victims. Such educational programs 
should be joint efforts by the security department, student services, 
and, possibly, academic units. 
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MONOGRAPHS 

If you have found the information contained in this monograph 
to be helpful in your day-to-day operations or as a reference, it is quite 
likely that you may also be interested in other titles included in our 
Higher Education Administration Series of monographs. For a com¬ 
plete list of titles at the time of this printing, refer to the order blank 
on the next page. 

PERIODICALS 

The periodicals listed on the order form (next page), offer the 
reader a quarterly report on recent precedent setting higher court deci¬ 
sions covering a wide range of subjects in the area encompassed by 
each self-descriptive title. In addition, through the accumulated back 
issues—and in the "College" publications, a casebook—each of these 
publications are also excellent comprehensive references that can be 
of great help in day-to-day operations and long range planning. 

The last title, SYNTHESIS: Law and Policy in Higher Education, 
published five times yearly, briefs its readers on key issues involving 
law and policy in higher education. SYNTHESIS, with its unique "one- 
on-one" format that devotes each issue entirely to one topic, is an ex¬ 
cellent way for educators and administrators to refresh and update 
their understanding of key law and policy issues affecting their policy¬ 
making and day-to-day operations. 

Pricing of the publications listed was correct at the time of publica¬ 
tion of this monograph. If you want further information or current 
prices before shipment, please enter a "7" in the total column at the 
right of that item on the order blank on the reverse side. 
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